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IN THE HIGH COURT OF SOUTH AFRICA
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in the matter between:

PRIVATE BA RICA
GRIFFIER V/ 55%1?%%%&?53@%?5},
———— AN DIE HOOGGEREGSHoF
SOUTH AFRICAN HUMAN RIGHTS COMMISSION Applicant
and
MSUNDUZI MUNICIPALITY First Respondent

HOD, DEPT OF ECONOMIC DEVELOPMENT,
TOURISM AND ENVIRONMENTAL AFFAIRS, KZN Second Respondent

MEC FOR ECONOMIC DEVELOPMENT,
TOURISM AND ENVIRONMENTAL AFFAIRS, KZN Third Respondent

SECOND AND THIRD RESPONDENTS' EXPLANATORY AFFIDAVIT

|, the undersigned, KIM LEA VAN HEERDEN, do hereby state under oath:

1. I am the District Manager of the Umgungundlovu District at the KwaZuly-
Natal Department of Economic Development, Tourism and Environmental
Affairs. | am also designated as a Grade 1 Environmental Management

Inspector (“EMI”), in terms of section 31B of the National Environmental

e
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Management Act 107 of 1898 ("NEMA”). | am based at the KwaZulu-Natal
Department of Economic Tourism and Environmental Affairs (“Department”)

and work from 8 Warwick Road, Oak Park in Pietermaritzburg.

The facts deposed to in this affidavit are within my knowledge, except where
| state otherwise, arise from documents and personnel under my control and

| believe that these facts are true and correct,

I am duly authorised to deliver this main explanatory affidavit on behalf of the
second and third respondents herein, who nevertheless deliver confirmatory
affidavits with my affidavit. In the interests of uniformity, my aifidavit

addresses the relevant facts of the matter.

In my official capacity, | have been involved in the past and present
engagements and enforcement measures in regard to the New England
Road Landfill Site in Pietermaritzburg (“landfill site”). This landfill site is
operated by the first respondent through a Waste Management Licence {(as
amended) issued by the Department. | am accordingly able to testify fo the
measures that have been taken by the second and third respondents, and

the Department, on the basis of my official involvement in this matter.

The second and third respondents have delivered a Notice to Abide the
decision of the Court in this matier. This affidavit is delivered as an

explanatory affidavit, to set out briefly, the past and present measures that



Second and Third Respondents’ Explanatory Affidavit: van Heerden: Page 3

the second and third respondents have taken with respect to the landfill site.
These measures have been tfaken both in terms of the applicable
environmental laws, that is NEMA, and all relevant specific environmental
management acts, which have been described by the applicant in the

founding affidavit.

In approximately May 2018, the Cabinet of the Province of KwaZulu-Natal
resolved to intervene in the functioning of the Msunduzi Municipality
(“Municipal'ity") and it did so in terms of section 138(1)(b) of the Constitution.
To this end, a ministerial appointee was appointed to oversee certain
performance and management functions of the Municipality and this included
to ensure that the “Municipality implements measures to urgently improve its
operations and maintenance programme with particular reference to waste

management, roads and electricity maintenance.”

In this context, and within the framework of the applicable environmental
laws and the principles of Co-Operative Governance in Chapter 3 of the
Constitution, the second and third respondents, and the relevant
Departmental officials, including myself and my colleague IAN FELTON
have taken every effort to ensure that the situation at the New England Road
Landfill Site was brought under control. Those efforts remain ongoing but the
landfill site has not yet been remediated to the extent required by the

Department and the second and third respondents.

g
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The applicant, in its founding affidavit, has set out in some detail, the various
measures undertaken by the second and third respondents to address the
situation at the New England Road Landfill site. To avoid over-burdening
these papers, 1 will not repeat this extensive history. It is sufficient to draw
this Court's attention to the letter dated 7 September 2020, sent by the
second respondent to the applicant. A copy of this letter is attached marked

" Aﬂ .

That letter post-dated and referred to two other letters which were sent by
myself and my colleague JAN FELTON, in our capacities as Environmental
Management Inspectors, for the Umgungundlovu District. Copies of these

letters are attached marked “B” and “C".

These three letters, “A” “B” and “C" set out the extensive history of
involvement of the second and third respondents in this matter. | respectfully

seek that the contents of these letters be incorporated in this affidavit.

As is evident from the table at the end of the letter from the second
respondent ("A"), sets out a chronological summary of measures underiaken
by the second and third respondents to remedy the mismanagement of and

to regularise the management and operation of the landfill site by the

e

Municipality.
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As stated, much of this is described in detail in the applicant's founding

affidavit.

Following on the Department's audit of March 2015 and the Warning Letter
of 2 June 2015, the Municipality did take steps to correct muatters.
Ultimately, the Municipality managed to improve the management and

operation of the landfill site.

However, the situation at the landfill site deteriorated again shortly after the
issuing on 3 July 2017 of a Variation Waste Management Licence and this
was confirmed on 25 October 2017, through a comprehensive joint
compliance audit by the Compliance Monitoring and Enforcement Units and
Pollution and Waste Management Units of the Department and the

Municipality.

That audit revealed that the Municipality had failed to comply with a
substantial number of conditions in its Waste Management Licence. These
have been extensively described in the founding affidavit and ! will not repeat

them.

k
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Thereafter, the Department held a series of meetings, site inspections and
other engagements with the Municipality to ensure compliance with the
applicable environmental legislation and the conditions in the Waste
Management Licence. All of this was conducted in accordance with
principles of co-operative governance and in conjunction with the
Department's monitoring, oversight and supervision role over municipalities

in the Province.

Following a series of fires which occurred on the landfill site thereafter, with
no significant corrective action taken by the Municipality, the Depariment
issued the Municipality with a Notice of Intention to Issue a Compliance
Notice, otherwise known as a Pre-Compliance Notice. A copy of this riotice

dated 22 February 2019 is attached marked D" and it is self-explanatory.

Further meetings were held with Municipal officials and representatives but
the lack of adequate progress at the landfill site, led to the Department
issuing a Compliance Notice in terms of Section 31L of NEMA, which it did
on 15 May 2018. A copy of this Compliance Notice is attached marked “E”

and it sets out the extent of the Municipality’s non-compliance.

W
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There was no response from the Municipality to this Compliance Notice.
Accordingly, the Department met with municipal officials again on 20 June

2018, to elicit a response to the Compliance Notice. None was forthcoming.

The Department eventually received the Municipality's response to the
Compliance Notice, on 26 July 2019, together with a Draft Action Plan.
None of this was effectively implemented by the Municipaiity, with significant

fires breaking out at the landfill site on 8, 24 and 25 August 2019,

Given the deteriorating situation at the landfill site and the lack of progress
by the Municipality, on 27 August 2019 the Department opened a criminal
case against the Municipality for non-compliance with the conditions of the
Waste Management License. This is another enforcement mechanism
applied by the respondents against the Municipality. That matter is still
being investigated, and | am informed that the case docket is due to be

submited to the DPP for a decision in the next few weeks.

Another large fire broke out at the landfill site during 5-9 October 2019. The
extent and duration of this fire compromised air quality and resulted,
amongst others, in the closure of schools because of the health and safety

risk to the surrounding communities.
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An urgent co-operative governance meeting was convened between the
Department, the Department of Cooperative Governance and Traditional
Affairs, the Municipality and the uMgungundiovu District Municipality as well
as the provincial appointee employed to oversee the Municipality, inter alia
with regard to waste management. The Compliance Notice was served
again on Municipal representatives and the Municipality again undertook to
present an Action Plan. The draft Action Plan subsequently received did not

address the reqdirements of the Compliance Notice.

Thereafter two further reports of fires at the landfill site were received and
the matter was then discussed at Provincial Cabinet. On the basis of legal
advice sought and obtained at that time, the option of an interdict against the
Municipality was not pursued because of the existing provincial intervention

in terms of section 139(1)(b) of the Constitution.

Further, given that the situation had continued to deteriorate at the landfil
site, and consistent with legal advice received, the Department issued a
Revised Pre-Compliance Notice on 7 February 2020 and a Revised
Compliance Notice on 18 February 2020. A copy of the Revised
Compliance Notice of 18 February 2020, issued in terms of section 3L of

NEMA, is attached marked “F".

b~
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Again, numerous engagements were held with Municipal officials through co-
operative governance principles and through the monitoring, supervisory and

support role that the Province has over municipalities.

A waming letter had to be issued in March 2020 because of a lack of

remedial action at the landfill site.

After the warning letter of March 2020, the Municipality made some progress
in addressing certain areas of non-compliance identified by the Depariment,
particularly as it pertained to bringing the management of the landfill site

under control,

Thereafter, the Municipality requested variations to the Compliance Motice
of 18 February 2020, which resulted in variations to the Compliance Notice
being issued on 5 March and 23 March 2020, copies of which are attached

marked “G" and "H" respectively.

However, on 17 June 2020, the Municipality sought a third variation to the

Compliance Notice. This request is attached marked “I". The Department

L«
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refused this request because the time period set out for remedial action in
the Compliance Notice had expired by that time. In other words, the
variation was sought after the time given to the Municipality by which to

remediate matters at the landfill site.

Thereafter, the Municipality lodged an objection against the refusal of the
third variation it had sought from the Department. This objection was
refused by the third respondent, who re-affirmed the Compliance Notice
issued on 18 February 2020, subject to certain extended time periods within
which the Municipality had to comply. These amended time frames are
attached marked “J” and | respectfully incorporate this self-explanatory
material by reference into this affidavit. | direct this Court's attention to the

specific time frames contained in *J".

On 20 July 2020, a further fire broke out at the landfill site. The Municipality

claimed that this fire had been deliberately set.

The Department then issued the Municipality with a Directive on 29 July
2020, in terms of section 30(6) of NEMA. This required the Municipality to
submit an Incident Report, with a detailed assessment of the impacts of the

fire on the environment and on public health and safety.
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The Department also commissioned an independent Air Impact Report in
terms of the National Environmental: Air Quality Act No. 39 of 2004, to
assess the impact of the most recent fire on air quality and related socio-

economic and public health and safety impacts.

Since then, the Department has continued closely to monitor the
Municipality's responses and actions, to ensure that the Revised Compliance
Notice is implemented. Departmental Environmental Management
Inspectors have conducted more than 22 scheduled and unscheduled
inspections, facilitated 16 further meetings with Municipal officials and have
issued warning letters where there has been a failure to comply with the

Revised Compliance Notice.

These continued inspections, administrative enforcement actions and
engagements resuited in substantial improvement in the management of the
landfill site and the reduction of the negative health and safety risks to the

surrounding communities.

Then on 26 November 2020, an unscheduled site inspection by

Departmental Environmental Management Inspectors revealed that the

) 2
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situation at the landfill site had deteriorated yet again. This resulted in the
Department issuing a Warning Letter to the Municipality, on 11 December
2020, which set .out the full extent of non-compliance. A copy of this
Warning Letter is attached marked "K" and | respectfully incorporate its

contents by reference into this affidavit.

In response, the Municipality implemented certain emergency measures and
appointed a contractor to repair and upgrade the access ramp and roads
and it moved the unlawfully disposed waste into the approved waste ceil. By
18 January 2021, most of the waste which had not been dumped within the
approved landfill cells, had been moved to approved areas and repair work

on the access ramp had begun.

However, problems continue to persist with maintaining effective
management of the site and securing adequate equipment to move, cover

and compact waste disposed of at the site.

The full extent of the Municipality's non-compliance with the Revised

Compliance Notice is set out in the table below.
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Action Required

| Finding

Para 4.1.5

Ensure that the landfill disposal site service roads
are repaired and maintained in a condition
which ensures unimpeded access to the site
for vehicles transporting waste and are kept

The access road to the working face was
repaired and resurfaced in March and April
2020. This allowed waste disposal vehicle
access to the lawful

disposal area.

free of waste Inadequate stormwater management on the
access ramp however has resulted in
periods of inaccessibility to the working face
during rain events and a regression of the
compliance requirement.

Para 4.1.6

Ensure that all waste brought to be disposed of
at the New England Road Landfill site is
disposed of within the waste disposal area,
approved in terms of the Waste Management
Licence dated 3 July 2017 issued to the Msunduzi
Municipality for New England Landfill Site (Ref No.
DC22/WML/0061/2016)

Periods of inaccessibility to the working face
during rain events and a regression of the
compliance requirement related to the
access roads, has resulted in waste that is
brought to the landfill site being deposited
outside of the lawful area approved in terms
of the Waste Management Licence. While
this waste is being removed and relocated
into the waste cell, this is a significant
concern and will be a recurring non-
compliance should the access roads not be
constructed and maintained for all weather
access.

Para. 4.1.10:
Provide written confirmation of the measures
which have been taken to ensure proper on site
security and access to the landfill site and, to
prevent uncontrolled access and dumping
outside of the workface;

Site security and access control has been
improved. Access control of waste pickers
however remains problematic and bresches
of the boundary fence occur frequently. The

poor state of the access ramp in wet

weather conditions has resulted in

occasions of waste disposal outside of the
working cell.

Para 4.1.13
an

ldentify and demarcate appropriate

=
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designated area, in consultation with DWS and
this Department, for the recycling/reclamation of
waste to take place

An area for recycling/reclamation has been
demarcated and actions are being
undertaken to regulate and formalise waste
pickers on site. However currently waste
racycling and

undertaken at

reclamation is being
the working face and
throughout the landfill in an un-controlled

manner.

Para 4.1.14;

Appoint a suitably qualified specialist/engineer
to assess the stormwater management system
and provide recommendations to ensure that all
leachate emanating from the site including
contaminated runoff water treated and disposed
lawlully

No verification has been received that a
suitably qualified engineer appointed to
and ieachate

assess stommwater

management.

Para 4.1.15

Submit specialist storm water/ leachate report
and recommendations and associated timeframes
for compiled by the

specialist/engineer

implementation

No verification has been received that a
stormwater {
management plan has been submitted.

specialist leachate

The amendments imposed by the

third respondent, pursuant to the

Municipality’s unsuccessful objection to the refusal of the third variation,

include those set out in the table below.

Action Required

Finding

The municipality must submit to the office of the
Hon. MEC, no later than the 30th November 2020,
a proposal setting out dates for compliance with
the remaining the Revised
Compliance Notice.

instructions  in

A proposal was submitted io the Department
setting out the dates for compliance with the
the Ravised

instructions  in

Compliance Notice.

remaining

&,w
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The Landfill Monitoring Committee (Para. 5.1)
shall be conslituted and their first meeting
convened no later than 15 December 2020.

The Landfill Cormmitiee
convened on the 14 December 2020,

Monitoring

The Action Plan (Para. 4.1.16) shall be submitted
no later than 15 December 2020;

Para 4.1.16

Provide a detailed and comprehensive Action
Plan that addresses all the other non-compliances
noted in the table contained in section 3.1 of the
Revised Compliance Notice

A draft Action Plan was submitted on the
15th December 2020. This draft Action Plan
however was not comprehensive and lacks
the detail required. A meeting was held with
the Municipality on the 8th January 2021 to
outline the Depariments requirements and a
detailed and comprehensive Action Plan that
addresses all the other non-compliances
noted in the table contained in section 3.1 of
the Revised Compliance Notice is still
outstanding.

The Closure Plan (Para. 4.1.17 & 4.1.18) shall be
submitted no Iater than 30 June 2021

Para 4.1.17 and 4.1.18

Appoint an independent and suitably qualified
landfill site specialist, registered with a relevant
professional body, to develop and submit a
Decommissioning and Rehabilitation plan for the
landfill site

A detailed Closure Plan is required to be
submitted by the 30th June 2021.

42,

The third respondent is aware of the extent of the non-compliance and is

monitoring the situation.

The third

respondent has instructed the

Municipality to submit its plans and remedial measures within the timelines

iisted in the table directly above.

g
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A draft action plan was submitted by the Municipality on 15 December 2020.
This was not a comprehensive plan and lacked any detail and it was not

accepted by the Department.

Accordingly, a meeting was held with the Municipality on 8 January 2021 to
specify, clearly, the Department's requirements for the comprehensive
Action Plan required from it, which must address all of the areas of non-
compliance that have been identified as set out above, including firm time-
lines by which the various measures will be remedied or implemented.
Unfortunately, this comprehensive Action Plan remains outstanding and has

not been submitted by the Municipality to the Department.

I respectfully direct this Court's and the applicant's attention to the
Applicant’s reference in the founding papers to paragraph 4.1.7 of the
Revised Compliance Notice. | confirm that the Municipality has in fact
complied with paragraph 4.1.7 of the Revised Compliance Notice. [t may be
that this is an error, and that the Applicant intends to refer to matters
outstanding as set out in paragraph 4.1.16 of the Revised Compliance
Notice. This relates to the submission of a detailed comprehensive Action
Plan that addresses all the other non-compliances noted in the table

contained in section 3.1 of the Revised Compliance Notice and in the tables

}j@/a«

listed earlier.
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From the foregoing it will be observed that although the Municipality has,
from time to time, made some efforts to implement the Revised Compliance
Notice, the reality is that its historical mismanagement of the landfill site
means. that remedial action will take time and that full compliance and
effective management of the landfill site will take a considerable period of

time and sustained intervention.

Finally, it ié to be noted that the second and third respondents have been
guided in their interactions with the Municipality, over the landfill site, based
on the principles of co-operative govemnance and the provincial role of
supervising, monitoring and supporting municipalities. However, all of this
has had to be balanced with the foremost need to protect the health and

safety of the surrounding communities and the environment.

It must be emphasised that both respondents and all relevant departmental
officials intend to continue their engagements with the Municipality in

accordance with these key objectives.
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49, As noted, the respondents will abide the decision of this Honourabie Court.

DEPONENT

| HEREBY CERTIFY that the deponent has acknowledged that he'/ she knows and
understands the contents of this affidavit which was signed and sworn to before me
at ﬁ.%lﬁ%{f?%on the 04'W day of &W 2021, the requirements of
Section 10 of Act 16 of 1963, as read with Regulations published under Government

Notice R1258 in Gazette No. 3619 dated the 21st of July 1972, having been fulfilled.

COMMISSIONER OF OATHS
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KWAZULU-NATAL PROVINCE

ECONOMIC DEVELOPMENT, TOURISM
AND ENVIRONMENTAL AFFAIRS

REPUBLIC OF SOUTH AFRICA

OFFICE OF THE HEAD OF DEPARTMENT

Tel: {333}, Fax: 103%)
Postal address: Private, PIETERMARITZBURG, 3200

wyaw kznedtea gov.za

The South African Human Rights Commission
P O Box 1456

DURBAN

4000

Attention: Provincial Manager: Adv. L Lotz
Dear Adv. Lotz,

REQUEST FOR A RESPONSE: ALLEGED NEGLECT, DETERIORATION AND
POOR MANAGEMENT OF THE NEW ENGLAND ROAD LANDFILL SITE IN
PIETERMARTIZBURG; YOUR REFERENCE: KZ/1920/0363/PP

The letters received from the South African Human Rights Commission, dated 14 July
2020 and the subsequent letter dated 2 September 2020, in addition to the letters
addressed to Ms. K van Heerden (Grade | Environmental Management Inspector) and
Mr. | Felton (Grade 2 Environmental Management Inspector) dated 2 September 2020,
in respect of the above-mentioned matter refer.

At the outset, | wish to extend my sincerest apology for the delay in providing this
detailed response, which is due to a variety of reasons, including my unavailability for
the whole of July 2020, and the massive volume of documents that had to be sourced
and scanned in support of this response. Due to the volume of the Annexures and
supporting documents, which exceed 6 Lever Arch files, the said Annexures will be
delivered separately on a USB Memory Stick.

. New England Road
Department of Economic Development, Landfill response Page 1 of 13

Tourism and Environmental Affairs SAHRC

GROWING KWAZULU-NATAL TOGETHER /
% ‘¢




CONTEXT

1.(1) To provide the South African Human Rights Commission (SAHRC) with relevant
information as contained in the letter of request addressed to the Acting Head of the
Department for Economic Development, Tourism and Environmental Affairs (“the
Depariment”) dated 14 July 2020 and, in respect of the requirements outlined in the
subsequent letters addressed individually to officials of the Department Ms K van
Heerden and Mr | Feiton dated 2 September 2020.

(2) The information contained herein, and the reports and documents attached hereto,
or provided electronically, are provided for the period Mid-June 2015, when the
Department first initiated corrective action and enforcement measures in respect of the
New Engiand Road Landfill Site (“NERLS"), to the current situation in respect of the
NERLS. The Department has been actively involved with the monitoring of the NERLS
for a considerable period of time, and while there is other documentation and records
available for the preceding period, it is the Department's view that this is not relevant
to the current request and circumstance. These records however can be made

available if required.

(3) A summary of the Department interventions and engagements with the Msunduzi
Municipality is contained in this submission. A detailed timeline of interactions,
investigations and events, including dates of infer alia: site inspections; meetings;
correspondence; fire incidents; and, responses to this matter by the Municipality are
attached at Annexure A to assist in respect of the electronic records provided.

(4) Given the voluminous nature of the supporting documentation, electronic copiis of
the documents on the USB Memory Stick have been arranged into separate folders
under the following headings:

(a) Permit - Waste licence;

(b) Administrative Enforcement notices and responses thereto;

(c) Communication and interaction with Msunduzi Municipality;

{d) Compliance monitoring audits;

(e) External audit reports;

(f) Investigation reports including site visit reports and investigations;

KwaZulu-Natal Department of Economic ’
- - New England Road
Development, Tourism and Environmental Landfill SAHRC

Page 2 of 13
Affairs 1
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{9) Municipal responsibilities: and
(h) Msunduzi Municipality Reports in respect of the Revised Compliance Notice.

HISTORY OF THE MATTER

2.(1) Foliowing a comprehensive audit undertaken by the Department on 10 March
2015 it had become evident to the Department that the management and operation of
the landfill site was not meeting several of the requirements of the landfill permit dated
22 April 1998 issued in terms of the Environmental Conservation Act in 1998,
Reference No. 16/2/7/U203/D3/21.

(2) Accordingly, the Department issued the Msunduzi Municipality (the Municipality)
and relevant municipal officials a warning letter, dated 2 June 2015, documenting the
areas of non-compliance and requesting that urgent actions be undertaken to address
these non-compliance issues.

(3) Foliowing the issuing of the warning letter the Municipality took active steps fo
address most of the identified non-compliance. These actions included, the removal of
waste pickers and recyclers that were living on the working face: improving security
and access; installing concrete palisade fencing around the site; revising and
establishing stormwater controls; upgrading and repairing the leachate system;
undertaking annual external audits: and, increasing the external berm and ensuring
that waste was covered and compacted.

(4) As part of these steps to improve management at the landfill site, the Municipality
appointed a service provider to make an application to revise and vary the waste
Permit issued in terms of the Environment Conservation Act, 1989 (Act No. 73 of
1989). Through this process a Variation Waste Management Licence ("WML") was
issued by the Department on the 3rd July 2017, which substituted the former landfill
site permit with a WML in terms of the National Environmental Management: Waste
Act, 2008 (Act No. 59 of 2008) (“the Waste Act”),

KwaZulu-Natal Department of Economic
Development, Tourism and Environmental revségrgf&%goad Page 3of 13
Affairs . andl

GROWING KWAZULU-NATAL TOGETHER
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(5) These corrective actions substantively improved the management and operation of
the landfill site, although the site still required continued financial and human resource
capital investment by the Municipality to move towards and achieve compliance with

its WML.

(6) On 25 October 2017, a comprehensive joint compliance audit by the Compliance
Monitoring and Enforcement Units and Pollution and Waste Management Units of the
Department, together with officials from the Municipality, was undertaken at the
NERLS in order to monitor compliance with applicable environmental legislation and
with the requirements and the conditions of the WML issued in terms of such.

(7) The audit revealed that the Msunduzi Municipality failed to comply with a substantial
number of conditions contained in the WML issued for the operation and management
of the NERLS. The areas of concern identified were that waste disposal and recycling
activities continued to be undertaken in an uncontrolled mannerin unauthorized areas;
leachate from the workface had entered the receiving environment; there were holes
in the fences facilitating unauthorised access; the workface was not adequately
covered or compacted and remained as a fire hazard: there was limited control of
access on the workface; and, there was mixing of domestic and garden waste.

(8) The Department initiated a series of meetings; issued instructions; and, held
engagements and site inspections with the Municipality and the various Municipal
officials responsible for the NERLS. The aim of these interactions was to promote and
enforce compliance with the relevant legislation and the WML in the manner prescribed
by the relevant legislation governing inter-governmental relations.

(9) Following the poor response in respect of lack of corrective measures and in the
light of a series of significant fires at the landfill site, the Department was of the view
that it had exhausted all cooperative governance mechanisms and had no option but
to issue the Municipality and individuals responsible for waste management at the
NERLS with a Notice of intention to issue a Compliance Notice (Pre-Compliance
Notice) on 22 February 2019.
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(10) In accordance with co-operative governance prescripts a meeting was held on the
06 March 2019 together with senior representatives from Msunduzi Municipality (Ms.
Boniwe Zulu and Mr. Cyril Naidoo) and senior management of EDTEA (Ms.
Siphumelele Nowele (Chief Director), Mr. Sabelo Ngcobo {Director) and Ms. Kim van
Heerden, EMI) to outline the Pre-Compliance Notice and the consequences of non-
compliance, including potential criminal prosecution.

(11) During March of that year, the municipal waste collection trucks and waste
collection companies deposited significant amount of waste outside of the landfill site
biocking the entrance and the New England Road. The Department was informed that
once again machinery had been broken and that non-payment of fees for out-sourced
waste collection trucks had resulted in waste being deposited outside the site.
Machinery was hired and the site was accepting waste by the 28 March 2019.

(12) The Municipality and the officials cited in the Pre-Compliance Notice, failed to
submit appropriate representation or respond to the Pre-Compliance Notice, despite
the Department requesting that a response be provided on more than one occasion.
In the premises the Department had no option but to issue the Administrator, Mr.
Sibusiso Sithole, the Former Acting Municipal Manager: Ms. Nelisiwe Ngcobo, the
General Manager: Community Services, Ms. Boniwe Zulu, the Former Manager Waste
Management: Mr. Cyril Naidoo, the Landfill Foreman: Mr. Innocent Mhiongo and the
then current Landfill Site Manager: Mr. Mandla Zuma with a Compliance Notice (“the
Compliance Notice”) in terms of section 31L of the National Environmental
Management Act, 1898 (Act No. 107 of 1998) (“NEMA") on 15 May 2018.

(13) There was no response from the Municipality or from the officials to the issuing of
the Compliance Notice. The Department then requested, in accordance with co-
operative governance best practice, to meet with the newly appointed Administrator
and municipal officials on 20 June 2019 in order to request a response to the
Compliance Notice. Mr. Sibusiso Sithole stated that capacity and financial constraints
were a challenge, however, committed to supplying the response to the Compliance
Notice to the Department by 28 June 2019. This response did not materialise.
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(14) Mr. Sipho Dubazana was then appointed as the Acting Manager for Waste
Management at Msunduzi Municipality and a response was received fromn Mr.
Dubazana on 26 July 2019, together with a draft Action Plan detailing how the
Municipality planned to address the current operational and management challenges
at NERLS. The draft Action Plan was however not effectively implemented by the
municipality and significant fires occurred at the landfill site on the 8™ and 24 and 25t
of August 2019,

(15) Notwithstanding the issuing of the Compliance Notice and the proposed
interventions as outlined in the Action Plan provided on 26 July 2029, the Depariment
did not see any improvement at the landfill site, in fact the situation had deteriorated to
a point where the site was inaccessible at times with no management in place at all.

(16) Given the continued failure to comply with the requirements of the Compliance
Notice; the continued deterioration of the landfill; repeat events of fires; and the lack of
improvement in the daily operations and management of the site; the Department was
left with no other alternative but to open a criminal case in respect of the Municipality's
apparent disregard of the requirements of the Waste Management License and the
non-compliance with the Compliance Notice. On the 27th August 2019 a criminal case
was opened at the Alexandra Road police station, under reference number CAS
58/09/2019 Alexandra Road, PMB, in respect of the alleged non-compliance with the
WML conditions; the Compliance Notice; the requirements of the Waste Act: and the
requirements of NEMA,

(17) During 5-9 October 2019 a further significant fire occurred at the landfil site, which
compromised air quality in the city, and which resulted in the closure of schools and
which posed a health and safety risk to surrounding communities. An urgent co-
operative governance meeting was convened between this Department; COGTA:
Msunduzi Municipality; the uMgungundlovu District Municipality and the then
Administrator. Municipal officials responsible for waste management, including those
parties referenced above, were again, served with a copy of the Compliance Notice.
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(18) The Department again requested a report and action plan to address the repeat
occurrences of fires and for the Municipality and to address the non-compliances at
the landfill site. Whilst a draft Action Plan was received by the Department following
these interactions, this Action Plan did not address the requirements of the Compliance
Notice or meet the Department's requirements. Two further reports of fires at the
NERLS were received and the Department consequently issued a Warning leiter to
the Municipality and relevant officials responsible for waste management on the 31st
January 2020.

(19) The non-compliance with the WML and Compliance Notice was then raised at the
Provincial Executive Council for intervention, and the potential to apply for a court
Interdict was considered. Engagements with Senior Counsel and the State Attorney
and the National Department of Environmental Affairs, Forestry and Fisheries ensued.

(20) On the advice of Senior Counsel, the pursuit of an Interdict was abandoned due
to the Municipality being under administration in terms of section 138(1)b of the
Constitution of the Repbblic of South Africa, 1996. Furthermore, it was advised that
based on the fact that the situation at the NERLS had substantially deteriorated and
that additional urgent actions were required, that the Compliance Notice be revised
and re-issued.

(21) The Department issued the Municipality and relevant officials a Revised Notice of
intention to issue a Compliance Notice (Revised Pre-Compliance Notice) on 7
February 2020. This Revised Pre-Compliance Notice was subsequently varied on 13
February 2020, on request, to allow the Municipality additional time in which {o make
representation, which it duly did.

(22) The Department subsequently issued the Municipality and relevant officials in the
Municipality with a Revised Compliance Notice in terms of section 31L of NEMA
(Revised Compliance Notice) on 18 February 2020,
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(23) The Department has been monitoring compliance against this Revised
Compliance Notice with the purpose of ensuring that the landfill site is managed
appropriately. The Municipality has requested three variations in respect of the
Compliance Notice which has resulted in Variations to the Revised Compliance Notice
being issued on § March 2020; 23 March 2020; and, 17 August 2020. Most of the
requests to vary the Compliance Notice have been in respect of the inability of the
Municipality to meet the timeframes for various actions contained therein,
predominantly due to limitations being experienced emanating from the Covid-19

lockdown.

(24) During the period from when the Revised Compliance Notice was issued, to date,
there have been extensive meetings; engagements and a number of site inspections
and investigations undertaken by the Depariment to ensure that the Municipality meets
its obligations in terms of the Revised Compliance Notice and adheres to the Waste
Management License for the NERLS.

(25) During the course of monitoring compliance with the Revised Compliance Notice,
the Department has held a number of engagements with municipal officials to inform
them of the non-compliance issues identified in respect of the Revised Compliance
Notice and issued a warning letter on 10 March 2020, to the Municipality and relevant
officials, where demonstrable evidence was not available to show that the Municipality
had taken the nécessary steps provided in the Revised Compliance Notice.

(26) Since issuing the Revised Compliance Notice in February 2020 (and particutarly
the warning letter issued in March 2020) significant progress has been made by the
Msunduzi Municipality in addressing the non-compliance issues identified by the
Department. The Municipality has instituted interventions aimed at rectifying the poor
management and non-compliance with the WML, as well as measures to comply with
the actions specified in the Revised Compliance Notice. The Department is closely
monitoring these responses and interventions, although it must be noted that full
compliance and effective management of the landfill site will take a considerable period
of time and extensive intervention due to the poor state of the landfill site.
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(27) Since the issuing of Revised Compliance Notice, Environmental Management
Inspectors of the Department have conducted more than 15 (fifteen) unannounced and
announced site inspections at the landfill site and compiled 3 (three) comprehensive
compliance reports to monitor compliance with the Notice.

(28) Further to this, more than a dozen meetings have been held with the Municipality
and its representatives in order to enforce, monitor and promote compliance in a
cooperative manner. The Environmental Management inspectors have also issued the
Municipality and its officials with written warnings informing them of aspects where
there has been failure to comply with the Revised Compliance Notice and the required

actions.

(29) The Department has continued to receive weekly updated reports from the
Municipality to track progress. Please note however that these have not been included
in the attached electronic submission. These may be made available if required.

(30) Monitoring of the current progress towards ach ieving compliance with the Revised
Compliance Notice for the New England Road Landfili site, is documented in the
Compliance Audit Reports, the latest dated 2 September 2020.

(31) It must be acknowledged that considerable effort has been made by the
Municipality and its officials to meet key actions identified in the Revised Compliance
Notice. These key actions are that security and access control at the site has been
substantially improved; waste being disposed of at the landfill site being covered and
compacted on a daily basis; and, the large volume of waste uniawfully disposed of
outside of the working cell has been removed and re-disposed of inside the lined waste
cell. These are substantive milestones in achieving compliance, however numerous
additional actions are required to achieve compliance.

(32) The following actions have currently not been met by the Municipality and/or its
officials, and constitute non-compliance with the Revised Compliance Notice:
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Action Required

Finding

Ensure that appropriate [andfill
plant, required to cover and
compact the disposed waste, is
functioning and serviced and
submit a- contingency plan to
addresses the measures that will
implemented to ensure that the
appropriate landfill plant for
covering and compacting is
repaired and/or replaced within
a maximum of 48 hours of a
failure;

While emergency procurement processes
have been initiated to purchase a new
landfill plant and equipment and/or repair
equipment, a contingency plan has not
been submitted and problems still persist
with insufficient and defective municipal
equipment on site and/or the full-time
availability of competent operators of the
equipment, which is impacting the effective
management of the site.

Provide written confirmation of
the measures which have been
taken to ensure proper on-site
security and access to the
landfill site and, to prevent
uncontrolled access and
dumping outside of the workface;

Site security and access control has been
improved and disposal outside of the
working cell has been prevented. Access
control of waste pickers however remains
problematic and breaches of the boundary
fence occur frequently.

Provide a detailed and
comprehensive Action Plan
that addresses ali the other non-
compliances noted in the table
contained in section 3.1 of the
Compliance Notice

A detailed Action Plan that meets this
objective has not been submitted.

Appoint a suitably qualified
specialist/engineer to assess
the stormwater management
system and provide
recommendations to ensure that
all leachate emanating from the

No verification has been received that a
suitably qualified engineer appointed to
assess  stormwater and leachate
management.
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site  including contaminated
runoff water treated and
disposed lawfully

Submit specialist storm water/
leachate report and
recommendations and
associated timeframes for
implementation compiled by the
specialist/engineer

No verification has been received that a
specialist stormwater /  leachate
management plan has been submitted

ldentify and demarcate an
appropriate designated area,
in consultation with DWS and
this Department, for the
recycling/reclamation of waste
to take place

An area for recycling/reclamation has been
demarcated and actions are being
undertaken to regulate and formalise waste
pickers on site. However currently waste
recycling and reclamation is being
undertaken at the working face and
throughout the fandfill in an un-controlled
manner.

Appoint an independent and
suitably qualified landfill site
specialist, registered with a
relevant professional body, to
develop a Decommissioning and
Rehabilitation plan for the landfill

site

No verification received that a suitably
qualified specialist was appointed to
develop the Decommissioning and
Rehabilitation Plan.

(33) In respect of the criminal case, the docket was being carried by an Environmental
Management Inspector, Grade 2, Mr. | Felton, of the uMgungundlovu District office.
During the period from the opening of the criminal case and 6 February 2020, Mr.
Felton conducted investigations and has gathered evidence and statements in respect
of the alleged offences occurring at the NERLS and non-compliance with relevant
legislation and authorisations.
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(34) In February 2020, Mr. Felton was requested to take over the administrative
enforcement related to the NERLS. Given Mr. Felton's involvement in the
administrative enforcement process and due to a perceived conflict of interest, the
criminal docket will be transferred to another Investigating Officer within the Province
to complete the investigation.

(35) It is also recorded that the matter has been elevated to the Provincial Executive
Council for attention at the highest level and an intervention team comprising various
MEC's, led by Honourable MEC for Finance, Mr. R Pillay and the Honourable MEC For
EDTEA, Ms. N Dube-Ncube, together with senior officials, have been actively engaging
on the matter towards finding a sustainable and long-term solution to the matter. This
has also included engagements with the directly affected Sobantu Community and,
engagements with attorneys representing the rights and interests of a group of schools
and businesses who have been directly affected by air quality and health risks
associated with each fire at the landfill.

(36) Following the most recent fire of 21 July 2020, the Department issued the
Msunduzi Municipality with a Directive on 29 July 2020, in terms of section 30(6) of the
NEMA, to submit a section 30 Incident Report, with a more detailed assessment of the
impacts and/or effects of the incident on the environment and on public health and
safety. This Incident Report must be submitted to the Department within 60 (sixty) days
of receipt of this Directive.

(37) Further to the above Incident Report, my Department has initiated an independent
Air Impact Report in terms of the National Environmental Management: Air Quality Act,
2004 (Act No. 38 of 2004) to assess the impact of the last significant fire on air quality
and the associated socio-economic and human health and well-being impacts.

(38) My Department is committed to ensuring that the landfill site is effectively
managed and operated in a manner that does not compromise the health and safety
of the citizens of Msunduzi Municipality, until such time as the lifespan of the landfill
site is reached.
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In compliance with the letters addressed to Mrs. Kim van Heerden and Mr. lan Felton
on 2 September 2020, their responses are attached hereto respectively as Annexure

BandC.

I trust that you will find the above in order, and undertake to provide whatever additional

information you may require.

Yours sincerely,

Signed by: Siphesihle Ceswell Mkhize
Signed at: 2020-09-07 13.30:28 +02:00
Reason: | approve this document

&
LB

MR SIHLE MKHIZE

ACTING HEAD OF DEPARTMENT
DEPARTMENT OF ECONOMIC DEVELOPMENT,
TOURISM AND ENVIRONMENTAL AFFAIRS
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NEW ENGLAND ROAD LANDFILL: TIMELINE

| [Audit | ]Enforcement | | tnspection | | MeetinMre |

DATE ACTION | RESPONSE/REPORT

22/4/1998 Permit issued by DWAF for New England Landfill {Permit No.
16/2/7/U203/D3/21/P64)

2010-2015 Numerous interactions with Msundzui / UMDM re: New England Road
landfill including: development of an MRF: Gas to energy project;
landfill monitoring committee's; internal and external audit reports; air
space evaluation; site closure cost determination; landfil site upgrade

. reports; site inspections etc)

10/3/2015 Audit Comprehensive audit undertaken by EDTEA and DEA of landfill site
against Permit

April 2015 Received and reviewed external audit report: Water Quality and
Leachate Monitoring

2/6/2015 Enforce | Warning Letter issued to Msunduzi Municipality: Non-compliance's of

- | landfill site against Permit requirements. Requested detailed action
‘?“: plan be submitted within 21 days. Meeting with MM Mr. M, Nkosi to
| discuss non-compliance issues needing to be addressed

9/6/2015 Detailed action plan submitted.

June 2015 - Oct Msunduzi Municipality implemented action plan including upgrade of

| 2017 leachate system; fencing of the site; establishment of berm; removal
of people living on the site; recycling moved off working face; storm
water system upgrade.

Sept 2015 Received and reviewed external audit report: Gas Monitoring

4/10/2015 Inspect | Site inspection undertaken by EDTEA

18/10/2015 Received confirmation that NERLFS is uploading data to SAWIS

2/12/2015 inspect | Sie inspection to leachate system

4/12/2015 Inspect | On site meeting: Process requirements to amend and vary Permit,
independent consultant - Envitech- appointed to undertake review
process

2/2/2016 Reguest to amend Permit submitted by Msunduzi Municipality

9-10/3/2016 Audit Audit of Landfill site undertaken by EDTEA

6/6/2016 Received application, motivation and report for the amendment of the
Permit to a WML

8/8/2016 heceived report of a fire at the landfill site

8/9/2016 Informed the Ramu Raghunandan no longer responsible for the
Landfill site

29/5/2016 EDTEA provided guidance on WML review process and amendment
consultation with I&AP's

Oct 2016 | Service provider - Emzanzi engineers - appointed to upgrade leachate
and storm water systems

14/10/2016 Inspect | Site inspection by EDTEA and DWS with Municipality and Emzanazi
regarding upgrades to storm water and leachate systems

4/11/2016 Received and reviewed Conformance Upgrade Report and engineering
drawings for storm water and leachate upgrade works

19/11/2016 Received report of a fire at the landfill site

April 2017 Received and reviewed External Audit Report: Water Quality, Leachate

ancl_gas monitorini
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3/7/2017

Revised and Varied Waste Management Licence fWMLjissued by
EDTEA

10-13/8/2017

Received report of a major fire at the landfill site

16/8/2017 Inspect | Site inspection undertaken by EDTEA
25/10/ 2017 Audit Comprehensive audit undertaken by EDTEA of landfili site against
| WML

12/2/2018 Inspect | Site inspection undertaken by EDTEA

8/3/2018 Meeting | Meeting with Riaz Jogiat (Acting Senior Manager: Waste - seconded to
Msunduzi }

28-29/7/2018 Report of fire at landfill site

14/8/2018 Inspect. | Inspection and meeting with Municipality re: compliance

30/8/2018 Inspect | Inspection and meeting with Municipality re: compliance

13/12/2018 Inspect_ | Inspection and meeting with Municipality re: compliance

13- 18/1/2019 Report of fire at the landfill site

15/1/2019 Inspect | Inspection and meeting with Municipality

18/1/2019 Inspect | Inspection and meeting with Municipality

8/2/2019 Meeting | Meeting with municipality regarding life span of the landfill and finding
alternatives

22/2/2019 b rcel | Pre-Compliance Notice issued to Municipality and officials responsible

12/3/2019 Representation on Pre-Compliance notice received only from Cyril
Naidoo {Landfill manager)

6/4/2019 Meeting | Cooperative governance meeting between senior managers EDTEA and
senior managers Msunduzi to request submission of representation by
Msunduzi and officials

8/4/2018 Sent a request for representation to be submitted to the Department

27/4/2019 Inspect | Site inspection and on site meeting confirmed waste being disposed of
outside of landfill and blocking road.

15/5/2019 “Enfor e | Compliance Notice issued to Msunduzi and relevant officials

22/5/2019 Sent request to Msunduzi and relevant officials to respond to
Compliance Notice

20/6/2019 Meeting | Cooperative governance meeting with Administrator, Acting MM,
relevant municipal officials and EDTEA regarding non-compliance and
non response to Compliance Notice

2/7/2019 Sent request to Msunduzi and relevant officials to respond to
Compliance Notice

19/7/2018 Informed that Mandla Zuma replaced by Sipho Dubizane as acting
senior manager waste

24/7/2019 Inspect | Site inspection and meeting with Msunduzi officials regarding non-
compliance to Compliance Notice. Informed response to be recieved
by 26/7/2019

30/7/2019 Draft Action Plan submitted to EDTEA to address non-compliance

8/8/2019 Report of a fire at the Landfil] site

24-26/8/2018 Report of major fire at Landfill site

26/8/2019 Site inspection and meeting with Msunduzi officials

27/8/2019 it Criminal case opened in respect of non-compliance with Compliance
Notice and WML

5-9/10/2019 Report of @ major fire at the Landfi}l site

7/10/2019 Meeting | Urgent cooperative governance meeting between EDTEA, CoGTA,
Msunduzi, UMDM and Administrator

8/10/2013 Inspect | Hon. MEC inspection of Landfill site
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8/10/2019

| Cabinet memo submitted

8/10/2019 Enfo Copy of Compliance Notice resubmitted to Municipality and relevant
| officials
11/10/2019 Received 530 Incident Report from Msunduzi
17/10/2019 Report of fire at the Landfill site
17/10/2018 Inspect | Site inspection at Landfill site
18/10/2019 Requested report and action plan to address fires and non-comgiliance
22/10/2019 Received an operational plan that did not address non-compliance
issues
28/10/2019 Report of minor fire at Landfill site
23/12/2019 Report of fire at Landfill site
23/1/2020 Enforce | Warning Letter issued to municipality and Acting MM, Administrator
| and officials
31/1/2020 Cabinet resolution for EDTEA to pursue an Interdict; Executive
intervention; and, Cabinet to instruct Municipality
1/2/2020 Report of fire at Landfill site and major failures of the landfill site
resulting in waste being disposed of outside the landfill area
3/2/2020 ‘inspect | Site inspection at Landfill site with DEFF
47272020 Inspect | Site inspaction at Landfill site with DEFF
5/2/2020 Msunduzi submitted report to Premier regarding fire and landfill site
turnaround
6/2/2020 Meeting | Meeting with Senior Council, DEFF and State Attorney regarding
obtaining an interdict
7/2/2020 (Enforce | Revised Pre-Compliance Notice issued to Municipality and relevant
s officials
10/2/2020 Meeting | Cooperative governance meeting convened by MEC Pillay with EDTEA,
CoGTA, Msunduzi, UMDM
10/2/2020 Inspect | Site inspection with Senior Council
11/2/2020 Inspect | Site inspection with DEFF
11/2/2020 Request made to hand criminal docket to DEFF due to perceived
conflict of interest with municipality placed in administration
| 12/2/2020 Received representation on Pre-Compliance Notice and request for
variance on time to respond
13/2/2020 Inspect | Site inspection with specialists to collect water quality samples
13/2/2020 _Enforce | Varied Pre-Compliance Notice issued to allow additional time for
submission of representation to the 14th February 2020
14/2/2020 Received urgent Senior Council opinion that an interdict is not suitable
in the current circumstances in that Msundui is under administration
and that DEFF be requested to assist with enforcement/technical input
14/2/2020 Received representation from Msunduzi regarding Revised Pre-
Compliance Notice
14/2/2020 Hon. MEC updated on issues
18/2/2020 _Enforce | Revised Compliance Notice issued to Msunduzi and relevant officials
19/2/2020 Notification received that the SAHRC is investigating the New England
Road landfill
28/2/2020 Received request to vary Revised Compliance Notice
4/3/2020 Inspect | Site inspection and meeting with Municipality to discuss variation
request
4/3/2020 Received amended request to Vary Revised Compliance Notice
5/3/2020 Enforce | Issued Varied Revised Compliance Notice based on motivation
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7/3/2020 -Lnepm of small fire at landfill site

9/3/2020 Inspect | Site inspection to Landfill site

10/3/2020 Enforce | Warning Letter issued to Municipality and relevant officials to comply

; with Revised Compliance Notice

13/3/2020 Meeting | Meeting held with service providers of Msunduzi - Surg Sut - regarding
the landfiil site rnanagement

16/3/2020 Received response from Msunduzi to warning letter, and another
request to vary the Revised Compliance Notice

16/3/2020 Meeting | Meeting held with service providers of Msunduzi - Surg Sut - regarding
the landfill site plans

23/3/2020 Enforce | 2nd Variation to Revised Compliance Notice issued based on

: . motivations submitted

25/3/2020 Inspect | Site inspection undertaken at Landfill site

26/3/2020 Raised issued of non-compliance with Municipality and relevant
officials, especially regarding cover material and equipment

8/4/2020 Inspect | Site inspection undertaken at Landfill site

21/4/2020 Requested urgent response to Issued raised previously with
Municipailty and relevant officials

24/4/2020 Requested meeting with MM and MR for Msunduzi to discuss nor-
compliance issued

29/4/2020 Meeting | Meeting with MM, MR and municipal officials to raise issued of a lack
of cover material, equipment on site and outstanding requirements of
Compliance Notice

29/4/2020 Provided a breakdown of outstanding compliance issues to MM and
MR

30/4/2020 Received report that delays being experienced with procurement of
cover material and that there will be a delay in providing a report on
obtaining plant for the site

13/5/2020 Inspect | Site inspection undertaken at Landfill site

19/5/2020 Msunduzi officials informed of new Covid Directions issued by Minister
that allows waste pickers back on site under specific conditions

26/5/2020 Inspect | Site inspection undertaken at Landfill site

2/6/2020 Received airspace evaluation plan, bulk waste excavation plan, and
action plan to remove waste disposed of outside of the waste cell

17/6/2020 Meeting | Meeting held with MR for Msunduzi regarding outstanding non-
compliance issues; conflicting contracts awarded to service providers
and the potential to obtain cover material from Camps Drift

17/6/2020 Received 3rd request to Vary the Revised Compliance Notice

30/6/2020 Requested a meeting with Municipality and relavant officials to discuss

request to vary and the outstanding compliance issues

8/7/2020 Site inspection undertaken at Landfill site

9/7/2020 Virtual meeting held with Municipality and relevant officials to discuss
request to vary and the outstanding compliance issues

21/7/2020 Report of major fire at Landfill

21/7/2020 | Inspection of fire undertaken at Sh0D. Fire contained within an area

: and cut off from spreading.

23/7/2020 Inspect | Inspection of fire undertaken at 15h00. Fire had been spread outside
of contained area,

22/7/2020 Received s30 incident notification report




{ 22/7/2020 Inspect | Site inspection undertaken by senior management (no record)
23/7/2020 Inspect | Inspection of fire undertaken at 8h00. Fire had been spread to
e additional areas suggesting purposeful acts of arson.
23/7/2020 Meeting | Meeting of Joint Operations Committee: New England Landfill site
24/7/2020 inspect | Site inspection undertaken at Sh0O. Visibility on site to less than Jm
.| and N3 ciosed. Fire fighters unabie to work in dangerous situation
24/7/2020 Meeting | Environmental portfolio committee meeting on site.
25/7/2020 _Meeting | Environmental portfolic committee meeting with Sobantu community.
27/7/2020 .Inspect || Site inspection undertaken.
29/7/2020 Enforce | 530 directive issued to Msunduzi for incident report
4/8/2020 Inspect | Site inspection undertaken.
6/8/2020 Meeting | Internal meeting to discuss enforcement and criminal case, and waste
recycling formalisation.
13/8/2020 Compliance audit report
14/8/2020 Meet MEC meeting with stakeholders
14/8/2020 Fire incident reported. Alleged that Willowton waste had ignited. Fire
contained,
17/8/2020 _Enforce’ | 3rd Variation of Revised Compliance Notice issued
19/8/2020 _Inspect " | Compliance inspection undertaken by EDTEA
24/8/2020 Meeting. | Meeting with municipal representatives to update compliance report

to Cabinet

Interventions {2015 - prasent)

Number

Inspections

37

Comgrehensive Audits

Meetings

18

Enforcement Actions

15

Fires

14

Y,
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W KWAZULU-NATAL PROVINCE

ECONOMIC DEVELOPMENT, TOURISM
AND ENVIRONMENTAL AFFAIRS

REPUBLIC OF SOUTH AFRICA

Enquiries: K van H
Reference MNew roghing Rosd

Tel (633) 3471820, Fax (D33) 3471826
Postal Address. Privale, X07, PIETERMARITZBURG, 3202
www kznded gov.za

Your Ref: KZ/1920/0363/PP
DATE: i pdinht 4720

The South African Human Rights Commission
P O Box 1456

DURBAN

4000

Attention. Provincial Manager : Adv. Lotz
Dear Sir

REQUEST FOR A RESPONSE : ALLEGED NEGLECT, DETERIORATION AND POOR

MANAGEMENT OF THE NEW ENGLAND ROAD LANDFILL SITE {"THE LANDFILL
SITE") IN PIETERMARTIZBURG.

The letter received from the South African Human Rights Commission dated 2 September
2020 addressed to me in my capacity as Grade | Environmental Management Inspector in
respect of the above-mentioned matter refers.

| advise that | concur with the content of the matter as set out in the letter signed by the
Acting Head of Depariment, attached. The timeline attached as Annexure A to that letter
provides the level of detail in respect of the various interventions made by the Department
in accordance with the powers granted to Environmental Management Inspectors. This
information has been provided in'electronic format given its voluminous nature.

[ Depanment of Economic Initials; Page 1 of 2
Development, Tourism and New England Rowad Landfilt A 17y
Envirnnmantal Affaire o PSP

o



Also incorporated in the letter, in tabular format, is a summary of the outstanding matters
which require further atiention by the Municipality and which the Departmentai officials,
including myself, continue to monitor through the carrying out of regular site inspections
and through engagements and/or correspondence addressed to the Municipality.

I remain firmly committed to continuing to take the steps necessary towards ensuring that
the New England Road Landfill site is managed and operated in accordance with the
requirements of the Varied Waste Management License and in a manner which does not
pose unacceptable risk to human health and well being.

Should you require additional information or require clarity in respect of the information
provided, please do not hesitate to contact me.

Yours sincerely
A
Kim van Heerden

District Manager : uMgungundiovu
Grade 1 Environmental Management Inspector

| Dspartment of Economic Pr—
| Development, Tourism and ew Endi ’ ) ! M’ Page 2 0f 2 |
| Environmental Affairs | New England Road Landfi Vs |
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KWAZULU-NATAL PROVINCE

ECONOMIC DEVELOPMENT, TOURISM
AND ENVIRONMENTAL AFFAIRS

REPUBLIC OF SOUTH AFRICA

ENVIRONMENTAL SERVICES : UMGUNGUNDLOVU DISTRICT OFFICE
Enguiries. lan Feftorl.

Tel. (033} 3471620, Fax 033} 3471526 Reference %z Eriglir3 Ko

www kznded gov 23

Postal Address: Private, X07, PIETERMARITZBURG, 3207

Your Ref: KZ/1920/0363/PP DATE: L{, CEPEWEBEL. 2020

The South African Human Rights Commission
P O Box 1456

CURBAN

4000

Attention. Provincial Manager : Adv. Lotz
Dear Sir

REQUEST FOR A RESPONSE: MR | FELTON: ALLEGED NEGLECT,
DETERIORATION AND POOR MANAGEMENT OF THE NEW ENGLAND ROAD
LANDFILL SITE ("THE LANDFILL SITE”) IN PIETERMARTIZBURG.

The letter received from the South African Human Rights Commission dated 2 September
2020 addressed to me in my capacity as Grade 2 Environmental Management Inspector
within the Department of Economic Development, Tourism & Environmental Affairs, in
respect of the above-mentioned matter refers.

| have been employed within the Department since 2001 and have been based in the
uMgungundlovu District office since 2003. During my employment within the Department |
have had numerous interactions in relation to the New England Road Landfill site. Most
notably, and relevant to your investigation, | was:

Degartment of Ecencmic Inj&le: Page 1 of 2
Development, Tourism and New Englend Road Landiil
Environmenial Afiairs response SAHRC: | Fetton |/, /7.7 0

\_y
GROWING KWAZULU-NATAL TOGETHER M



» the team leader on a comprehensive audit that was undertaken at the New
England Road Landfill on the 10th March 2015 and a drafted the June 2015

warning letter;

¢ @2 team member of the comprehensive audit undertaken on the 25th October 2017;

* the Investigating Officer for the criminal case (CAS 58/09/2018) - for the period 27
August 2019 - 6 February 2020; and,
* leading the administrative enforcement for the New England Road Landfill site for
the period 6 February 2020 to present; drafted the Revised Pre-Compliance and
Compliance Notices; and, have been monitoring and enforcing compliance with the

Notice.

The submission made by the Acting Head of Department provides the detail in respect of

the various interventions made by the Department, including those steps that | have taken

in accordance with the powers granted to me as an Environmenta! Management Inspector.
Relevant information, in support of the steps that | have taken, have been pravided in

electronic format. | concur with the content of the submission made by the Acting Head of

Department in respect of the actions taken by the Department and myself in this matter.

| remain committed, as both an Environmental Management Inspector and an employee of
the Department, to take appropriate steps within my mandate and powers o ensure

compliance with the requirements of the Varied Waste Management License and the

Revised Compliance Notice.

Should you require clarity or additional information please feel free to contact me.

Yours sincerely

[ /
_/ lan/Felton

Control Environmental Officer: Environmental Planning: uMgungundiovu

Grade 2 Environmental Management Inspector

Department of Economic
Development, Tourism and
Environmental Affzirs

New England Road Landfil}
response SAHRC: | Felton

..............

Page 2 of 2
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¥ Depactosent : Enquiries: K.S. Dhaver
Economic Development, Tourism and Reference: DC22WMLIDDS1/2015
Environmental Affairs Physleal Address: 8 Warwick Road, Cascades

m“ce OF mmmn TQ': (033] kL Y] 1'20, Fﬁ: (033] 347 1828
Postal Address: Private Bag X07,

mmm, 3202
W, oV,
Dats: ..$i?34fv“'7 2019

Directorate: Environmental Services: uMgunalindlovy District

The Acting Municipal Manager
Msunduzi Municipality

Private Bag X321
Pietermaritzburg

3200

PER HAND AND FAX

Attention

Acting Municlpal Manager: Ms. Nelisiwe Ngcobo Emaii:Nelisiwe.Ngcobo@munduzi.ggv.za

General Manager- Community Services: Ms. Boniwe Zulu Email: Boniwe.Zulumgundu:zi.ggv.za
Acting Manager- Solid Waste Management: Mr. Cyril Naidoo  Email: %&ww.g_ona

Landfili Site Foreman: Mr. Innocent Mhlongo Email: Innocent Mhiongo@msunduzi.gov.za
Dear Mesdames/Sirs

NOTICE OF INTENTION TO ISSUE A COMPLIANCE NOTICE IN TERMS OF SECTION 31L OF THE
NATIONAL ENVIRONMENT. NO. NDED:

SECTION 49 (1) AND 54 (1) OF THE NATIONAL ENVIRONMENTAL WASTE MANAGEMENT ACT

EM:WA) 59 OF 2008 (REF NO. DC 0061/2016) FOR THENEW ENGLAND LANDFILL SITE

PIETERMARITZBURG, MSUNDUZ! LOCAL MUNICIPALITY.

1. DECISION
I, Kim Lea van Heerden in my capacily as a Grade 1 Environmental Management Inspector, having
considered the matter, am of the view thal Msunduzi Municipality, Ms. Nelisiwe Ngcobo, Ms. Boniwe
Zulu, Mr. Cyril Naidoo and Mr. Innocent Mhlongo who, respectively are responsible for specific

Department of Economic | New England Landfl Pre-Compilance Nolice initials: ]
Development, Tourism and Stte DC22/WMLID0172017 , P8 Tor 35
Environmental Affairs

&

“Attainment of o Redically Transformed, inclusive and Sustainoble Economic Growth for KwaZulu-Notol*
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activities conducled af the New Englend Landfiy site on Lot 1853 of the Farm Darvil 15036 within
Msunduzi Municipality, UMgungundiovy District Municipality.,

Accordingly, | hereby issue the Msunguzi Municipaity; and, Ms, Nefisiwg Ngcobo (Acting Munigipal

Manger-Msunduyzi Municipality); Ms. Boniwe Zulu (General Manager: Commum’ty Services): Mr. Cyril
Naidoo(Senior Manager-Soiig Waste Management); and Mr. Innocent Mhiongo {Landifilf site Manager-

(Govemment Notice Regulations, (GNR} 480 dated 31 May 2017) in relalion to thejr Specific role ang
function in respect of solid waste management in Msundyz;i Municipality.

2. INTRODUCTION

Pra-Compliam:e Notice

Deparimeant of Economic
uczzmmmoamow

:Bevelopment, Tourism and
Environmantal Affairg




DC22/WML/0061/2016) (hereafler referred 1o as the "WML} provides the requirements and
conditions under which the landfill site must be managed and operated,

2.5 On 25 October 2017, a comprehensive joint compliance audit by the Compfianca Monitoring and
Enforcement Units and Pollution and Waste Management Units of t\he Department; together with
officials from the Msunduzi Municipality, was undertaken at the New England Landfill Sits {hereinafier
referred fo as the *Site") in order to monitor compliance with applicable environmental legislation and
with the requirements and the conditions ofthe WML issued in terms of such legislation.

2.6 The audit revealed that the Msunduzi Municipality had failed to comply with a substantial number of
condilions contained within the WML Issued for the operalion and management of the New England
Landfiil Site. A copy of the audit report and its findings had been provided to the then Acting Manager.
Solid Waste Management, Mr R Jogial, who had been seconded from the UMgungundiovu District
Municipality to assist with solid waste management within Msunduzi. Mr Jogial met with the
Department on 09 March 2018 lo discuss matters of solid waste management within the Municipality
and to advise the Depariment that he had been seconded fo assist in addressing matters at the landfil
site and in respect of wasle collection more broadly. it has subsequently been established that Mr
Jogiat was only seconded for a period of three months.

o,

2.7 On .28 July 2018 a fire at the landfill site occurred which resulted in the air quality of the surrounding
areas being severely compromised, resulting in the closure of schools, It was established that the
landfill site plant had been non-functional and there was insufficient resources Io atiand to the blaze
effectively.

2.8 A preliminary meeting was then convened on 14 August 2018 with the Acting Senior Manager (Waste
Division), Mr. Cyril Naidoo to discuss the day 1o day management and operations of the landfill site,
The Department informed Mr. Naidoo that there were many conditions which were not being complied
with and that a formal site inspection would be conducted fo verify adherence to the conditions of the
WML,

2.9 On 30 August 2018, Deparimental officials had a meeting with Mr. M. Hiope (Recycling Manger) and
Mr. . Mhiongo (Landfill Site Manager) and thereafter conducled a site inspection at the New England
Landfill Site. At the site inspection it was noted that recycling activities continued to be undertaken in
an uncontrolled manner in unauthorized areas; leachate from the workface had entered (he receiving

Depsartment of Economic Naw England Landfll Pre-Compiiance Notce Initiats: Page 3 of 15
Davelopment, Tourism and Site DC22/WMLIDDB1/2017 ﬂ
Environmental Affairs t{
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environment; there were holes in the fences which facilitated unauthorized access; the workface was
not adequately compacted and therefore remained as a fire hazard: there was limited control of
access on the workface; and, there was mixing of domeslic and garden waste. Aparl from these
observations, there were other non-compliances refating fo the conditions of the WML that were
identified at the site visil. These non-compliances were brought to the attention of the relevant officials
and an opportunity was provided for these to be rectified,

2.10 A follow up inspection was conducled on the 13 of December 2018 (o verify il there had been
attlempts made to comply with the conditions of the WML, however the Department abserved that the
state of the site had deteriorated further, which was of significant concern. On the 138 of Jenuary
2018, a further fire occurred.

2.11 The Municipality submitied a Section 30 incident Report dated 13 January 2019 which was received
on the 04 of February 2018 in accordance with the requirements of NEMA and, while the root cause of
the fire has not been identified, poor compaction was ciled as one of the contributory factors,
Departmental officials undertook two further sile inspections following this particular incident and
observed that the lack of site supervision; poor compaction and Cover; uncontrolled access and other
non-compliances with the WML may have been contributory factors to the fire.

2.12 The Department is of the opinion that the issuing of a Compliance Nolice ig justifiable and appropriate
given the history of the matter and the repeated non-compliances particularly in respect of key
operational issues such as poor compaclion and coverage; unauthorized and uncontrolied access o
the workface and the site in general: poor supervision on the workface: inadequate final leachate
disposal; and, uncontrolled informal recycling,

Depariment of Economic
Development, Tourism and
Environmental Affairs

New England Langfill
Site

Pre-Compliance Notics
DC22/WHILI0D8/2017

initials:
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3. DETAILS OF NON-COMPLIANCE

3.1 The details of the specific failures 1o comply with the conditions of the WML as identified at the sile
inspections in August and December 2018 and, January 2018, respectively are given below in tabular

form:
Actl Reguitefion | Section [ Legel Provision (le. Wording of the sectioncondiion | Finding
- Waste '35;1_ 5 ' The licence héldér must noﬁiy every registered The WML has ﬁoi been
v Management interested and affected parly (including Staie advertised in the public
Licence departments identified during the application) in domain.
DC22/WML/006 | writing and within 14 {fourteen) days of the date
112017 | that this licence was issued.
516 The notification referred fo in 5,1.5 must — The WML has nof been
o indicate the decision of the Depariment; adverlised in the public
*  specily the date on which the ficence was | domain,
issued;
*  advise the interested and affected party
that a copy of the licence, including reasons for
the decision, will be provided on request;
*  inform the public where the decision can
be accessed; and
advise the interested and affecied party that the
prescribed appeal forms can be obtained from the
Department, the licence holder, or the

!L Environmental Assessment Practitioner.

[ 5.1.7 The licence holder must publish z nofice, within 14 The WML hasnot been
{fourteen) days of the date that this ficence was | advertised in the public
issued, in the newspaper/s which were used for domain.
the placing of notices as part of the public
participation process,

537 Waste disposed of at the site may be reclaimeg. Informal recycling has
The sorting may take place at a designated area | continyed 1o take place on
allocated by Landfil Site Management and must the workiace and not in

DC22/WML/IODE 112017

Dapartment of Economic New England Landfii Pre-Compliance Notice Initials:
Development, Tourism and Site
Environmental Affairs Lo W/
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| | nol interfere with the daily operation of the site. In Ponmalized designated are
this regard the licence holder must take measures Recycling is taking place |
lo ensure that an appropriate area for reclamation an uncontrolled manner a
is Identified and implemented within one (1) year | is interiering with the day
of the date of this licence, day operafions of the site
i (539 | Weste Gisposed of musi be compacted and During the site inspeclions
covered at the end of each working day with a conducted on 30 August a
minimum of 150mm of soil or other material 13 December 2018
approved by the licensing authority. respectively, it was obsery
that the waste had not bee
adequalely covered or
| compacted.

5312 [ The license holder may only accepl wasie on the The WML permits the
active working area of the site between 07h00 and acceptance of wasie from
16h00 during weekdays and between 07h00 ang Monday fo Saturday from
15h00 on Saturdays 07000 until 16h00 and unti

15h00 on a Saturday
however the site accepls
waste on a Sunday as well

53.14 The license holder must ensure that fhe site is fully { i was noted that there wert
fenced with an installed lockable gate, legible holes in the fences which
notice board writlen in at least two {2) appropriate | fagilitated unauthorised

 languages and must include operation hours; access,
contact and emergency details; types of wastes
allowed, and tariffs. Appropriate waming signs
must be displayed at the entrance on the notice
board.

5.3.15 Notices prohibiting unauthorized persons from | The notices were not
entering the site, as well as an internationally observed at the fime of the
accepled sign indicating the risks invoived in inspection undertaken on 3(
unauthorized entry must be displayed at 100 meter | August 2018.
intervals along the boundary of the site.

L 5.3.17 ‘The licence holder must tzke all reasonable steps | The work face has not been
—
[ Department of Economic Nw?n_égnd Landfil | grgmmgungg:ggg Inflials: Poge B ol 15—
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lo ensure that the site is operated in such a Compacted regularly and {
manner that nuisance conditions or health hazards exposure of the wasle to il
or the creation of nuisance conditions or health recyclers and employees

hazards including vermin and cdour are prevenied. | remained a healih hazard.,

53.18 No smoking, burning of waste or naked flames are | Ash was observed on site
allowed on the site. indicating that buming had

taken piace which is slrictly
prokibited,

5.3.19 Litter scatfered by wind must be collected on a Waste was observed
dally basis and the licence holder must use Scattered throughoui the si
movable fences to control wind-blown waste where | and along the fence fine of
practicable the property.

5.3.21 Indigenous trees must be established on the Screening is limited ang
screening berm around the siie to effectively comprises alien wattle
screen the site from nearby roads and residential species.
areas,

5.3.22 During the operative fife of the sile, the licence To dale the Department ha
holder must take all reasonable steps, such as not been informed as to
suitable zoning, written agreements with adjacent | whether the holder has
landowners, buying out land and/or obtaining a notified relevant paries in #
servitude to prevent the development of further Municipality (i.e. Planning) ¢
residential and /or light industrial areas closer to adjacent land owners of the
the Site than 165 metres to the north-west, 180 | limitations on development
metres to the North, and 800 metres to the east, within the buffer area The
south and west. Municipality itself has

penmilled developments
within the buffers,

53.26 Runoff water must comply with quality The Department could find n
requirements of the General and Special Standard | evidence that storm water
prescribed by the Department of Water and has been tested before being
Sanitation, as amended from time to time. channelied info the Black

borough River. To dale, the
Depariment has not been

Depsrimen! of Economic
Development, Tourism and
|_Environimental Affairs

New England Landfill
Site

Pre-Compliance Natice
DC22/WMLI0064/2017
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notified if there has been
moniforing of runoff water,

5.3.33 All leachate emanating from the site including Lesachale/stormwaler dar
contaminated runoff waler shall be treated {o has a spillway linked direc
comply with the aforementioned standard angd the stream.
discharged in & legal manner; be evaporated in a
lined dam and /or; be discharged into a sewer if
accepted by the authority in control of that sewer.

5337 Meonitoring of the ground and surface water quality | The Water Quality, Leachz
network must be conducted at the locations and Gas Monitoring Repor
identified in the Water Quality Monitoring Plan and produced by Envitech
must monitor the variables fisted in Annexure V| at Solutions dated April 2017
the frequencies reflected therein. not monitor for the variable

listed in Annexure VI of the
WML, or for the variables
listed in the Annexure of th
previous Waste Permit.

5.3.38 If, in the opinion of this Deparimen, the water The Water Quality, Leachal
quality variables referred to 5.3.37and listed in and Gias Moniloring Report
Annexure VI shows an increasing trend, the produced by Envitech
licence holder shall initiate a monthly monitoring Solutions dated April 2017 ¢
programme, not monitor for the variables

listed in Annexure VI of the
WML, or for the variables
listed in the Annexure of the
previous Wasle Pemit. The
is no trend analysis lo
establish if more frequent
monitoring was required,

5342 The atmospheric levels in the almosphere of The Waler Quality, Leachats
{a)  carbon dioxide must not exceed 0.5%: and | ang Gas Moniidring Report
(b)  methane must not exceed 1%, by volume producead by Envitech
in air at the monitoring locations.. Solutions dated April 2017

(Document No. 4) indicated
e [ | G | T TP
EnvionmentglAfiaie | 0 | | g
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that the almospheric levels
carbon dioxide had excee:
0.5% viv at gas monitoring
points GMP1, GMPZ, G
GMP4, GMPS, GMFS, GM
GMP8, GMPS, GMP10,
GMP13, GMP14, GMP15,
GMP20, GMP21 and
boreholes P18, P1D, P2S
and P3S.

The Water Quality, Leacha
and Gas Monitoring Report
produced by
EnvitechSolutions dated Ap
2017 (Refer to Document N
4) indicated that the
atmospheric levels of
methane have excesded
1.0% viv in boreholes P1S,

P1D and P2S.

5.3.43 Should the atmospheric levels of flammabie gas be | The Water Quality, Leachats
between 0.1% and 1%, a higher frequency of and Gas Monitoring Report
monitoring must be instiluted. Should levels above prodused by Envitech
1% be detecled in buildings on the site, the Solutions dated April 2017
buildings must be evacuated and the contingency | (Referto Document No. 4)
plan implemented. indicated tha the

atmospheric levels of

flammable gases have

exceeded the specified level

anda higher frequency of

monitoring has nat been

insfituted.
Coveoprans, oo oy | o E70d LGHT |Fre-Complance Rotcs '"“;‘g‘, i j
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5.344 Should measurements of the gas monitoring The Water Quality, Leach:
network al any lime exceed the limits specified, the | and Gas Monitoring Repo.
licence holder must report this as an incident. produced by Envitech

Solutions dated April 2017
(Refer to Document No. 4)
indicated that the
atmospheric levels of
flammable gases have
exceeded the specified lev
which has been noi reportc
as an incident.

5.3.46 The licence holder must within 60 (sixty days) from | No faonitoring programme
the date of issue of this ficence, submit a Proposal | has been submitted o the
for a comprehensive air quality, gas and dust Depariment for approval.
monitering programme for approval by the
licensing authority. Once approved the licence
holder mus! implement this monitoring programme,

5348 The licence holder must submit quarterly The Depariment has not
environmental audit reports, prepared by the received quarlerly audit
kicence holder, {o this Depariment, unless reports from Msunduyzi
otherwise agreed to in writing by this Department. Municipality

5.3.50 The licence holder must establish 2 langfy] The Landfilf Monitoring
Monitoring Commitiee that will mee! twice a year | Commitiee has not been in
and not later than 30 days after the extemal audit | existerice for an exiensive
report specified in condition5.3.53 has been period of time although it is
submitted. The monitoring commitiee must include acknowledged that attempte
interested and affected parties, this Depariment, resuscitate the Monitoring
the licence holder and Department of Water and Commitiee have been taker
Sanitation.

5.3.51 The licence holder must ensure that minutes of the | This has not been complied
Monitoring Committee meetings are kept and must | with as the Monitoring
ensure that these minutes are distributed to al Commitiee is not funclional,
members of the Monitoring Committee within 14

, days after a meeting
I e e e Iy e
| Environmental Affelrs _/&
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" [5.3.52

The licence holder must appoint an independent,

The last extemal report

suitably qualified external auditor to audit the site received by the Deparime
| annually. was in April 2017, The
external audit repor for 2(
was not done and therefor
has not been submitted io
| Department for review.

5.3.53 The external audit reporl referred 1o in 5.3.52 must | The las! external report
include- received by the Deparimer
An evaluation of the compliance with the | was in Aprit 2017. The
conditions of this licence for the reporting period; | external audit report for 20
Actions taken to rectify the non-compliances was not done and has
identified. subsequently nof been

submitled to the Deparime
for review.

9354 | The extemal audil report referred to In 5.3.52 must | The lasl extemal report
be submitted to the Depariment within 90 (ninety) | received by the Deparimen
days of the audit being conducled, was i April 2017, The

external audit report for 201
was not done and has
subsequently not been
-Submitted to the Deparimen
for review.

15355 | The licence hotder must within 24 Fours notify this | The fire thal {ook piace on
Department of occurrence or detection of any 13January 2019 was not
incident on the site which has the potential to teported within 24 hours of
cause environmental impact or water pollution, the occurrence of the fire,

5.3.56 The licence holder must, within 14 days or shorier The incident report was
time if specified by this Depariment, from the { Submitted 22 days from the
occurrence or delection of any incident referred to | dale of the ocourrence of the
condition 5.3.55, submit to this Department an fire,
action plan which must include a detailed ime

schedule of measures taken to;
5.3.56.1 correct the impact resulting from the
Department of Ecanomic | New England Landfll | Fre-Gomplance Netes Initials; Page 110115 |
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incident;

5.3.56.2 prevent the incident from causing any
further impacts; and 5.3.56.3 prevent the
recurrence of a similar incident.

3.2 The Department is of the view that you have not complied with the abovementioned condilions of the WML
DC22/WMLI0081/2017 dated 03 July 2017

3.3 Furthermore to the above, il is evident that the lifespan of the New England Road Landfil Site will be
constrained in the medium term and an altemate sile for waste disposat will be required,

4 INSTRUCTIONS OF THE NOTICE OF INTENTION TO ISSUE A COMPLIANCE NOTICE

4.1 You are therefore afforded a period of fourtsen (14) working days from the dale of receipt of this Pre-
Compliance Notice to make representations as fo why |, Kim Lea van Heerden, in my capacity as a Grade
1 Environmental Management Inspector, should not issue you with a Compliance Notice in terms of
Section 31L of NEMA which requires you lo:

4.1.1  With immediate effect of issuing of the Compliance Notice, ensure that Waste disposed of is
covered and compacted on a dally basis with a minimum of 150mm of soli or other material
approved by the licensing authority.

412 Provide written reports to the Department on 2 weekly basis confirming that waste has been
covered and compacted on a dally basis, or If this has not baen possible provide written
reasons why this has not occurred, The weekiy reporting requirement must continue until such
time as varied or agreed to in writing by the Department.

413 Ensure that appropriate Jandfil plant, required fo cover and compact the disposed waste, is functioning
and serviced, and that within 14 (fourteen) days of receipt of the Compliance Notice measures are
put in place in the event of failure of the landfill plant required for covering and compaction.

4.14  Aconlingency plan must be submitted 1o the Department within 14 (fourteen} days of receipt of the
Compliance Notice that addresses the measures that will be in place to ensure that the covering and
compacting plant is repaired and/or replaced within a maximum of 48 hours of a failure,

Department of Economic New England Landfilf Pra-Compliance Notice Inllials: Page 120715
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-

415

416

4.1.7

4.1.8

419

4.1.10

4.2

Within 14 (fourteen) days of receipt of the Compliance Nofice provide writlen confirmation of the
measures which have been taken to ensure proper on site supervision and access {o the landfill site
and, fo prevent uncontrolled access and dumping outside of the workface.

Within 1 {one} month of receipt of the Compliance Notice identify and demarcate an appropriale
designaled area, in consuitation with Depariment of Water and Sanitation and this Department, for the
recyclingfreclamation of waste lo take place. This area must be suitatile for collectioni and storage o
fake place and must be situated off the active area of the site and must not interfere with the daily
operation of the site, nor may it compromise areas of environmental sensitivity.

Within 3 (three) months of receipt of the Compliance Notice appoint a suitably qualified
speciafistengineer to assess the siormwater management system and provide recommendations to
ensure that all leachate emanating from the sile including contaminated runoff water shall be treated
to comply with the waler quality standards and discharged in a legal manner; or be evaporated in a
lined dam and /or; be discharged into a sewer if accepted by the authority in control of that sewer.

Within 30 (thirty} days afier appaintment, to submit specialist reports and recommendations compiled
by the specialist/engineer refered to in 4.1.7 above, 1o the Depariment as well as the Department of
Water Affairs and Sanitation. Once approved, implement such recommendations within 2 {two)
months.

Within 1 (one) month of receipt of the Compliance Notice provide an Action Plan 1o the Depariment
for approval which must provide the actions required; the aflocation of responsibilities; timeframes and
budgets to address all the other non-compliances noted in the table contained on pages 4 (four) to 11
{eleven). Once such Action Plan is approved in writing by the Depariment, fo diligently adhere 1o the
approved Action Plan.

Within 6 (six) months of receipt of the Compliance Notice provide a written submission to the
Depariment outlining the Municipality's plans towards identifying an altemate site noting the limitations
of the current landfill site in the medium to long term.

Please note that any person that fails to comply with a Compliance Notice issued in terms of section
S31L of NEMA is guilty of an offence in terms of section 3IN(1) of NEMA. Any persan convicted of an
offence in terms of section 31N(1) may be liable for a fine not exceeding five million rand or to
imprisonment for a period not exceeding 10 years or both such fine and such imprisonment in terms
of section31N(3) of NEMA,
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4.3  Please note that, in the Compliance Notice, you will be awarded the right to an objection within 30
(thirty) days of receipt of the Compliance Notice in terms of sections 31L and 1M of NEMA.

44  Irrespective of any representations you may make 1o me or io the MEC, you will be obliged to comply
with the Compllance Notice when il is issued to you, unless the MEC agrees o suspend the operation

of that Compliance Notice

45  If you should be unclear about any aspects of this notice, kindly contact the person indicated for

enquiries in writing as soon as possible.

At i 2

Signed by: Ms. Kim Lea van Heerden

Environmental Management Inspsctor (Grade 1)

Department of Economic Development, Tourism and Environmental Affairs
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Acknowledgement of Receipt:

PRE-COMPLIANCE NOTICE IN TERMS OF SECTION 31L OF THE NATIONAL ENVIRONMENTAL
MANAGEMENT ACT, 1998: AS AMENDED: NON-COMP OF THE VARIATION OF WA
MANAGEMENT LICENCE (WML) ISSUED IN TERMS SECTION 48 (1) AND 54 (1) OF THE NATIO
ENVIRONMENTAL WASTE MANAGEMENT ACT (NEM:WA) 53 OF 2008 (REF No. DC22/WMLI0061/2018

FOR THE NEW ENGLAND LANDFILL SITE, PIETERMARITZBURG, MSUNDUZI LOCAL MUNICIPALITY,

Received by Mr/Ms_Hard 1ay
=

On behalf of the company L\ﬁumdué L Vuna ocmlj (C,b.\ Menaoer's  _nn C)
. \.._.} — ¥

onthis _ 2L day of —rc:brucaf:} 2019,at PR

Signature: lUlolu-\ .

\

Department of Economic New England Landfill Pre-Compfiance Nolice inilial 7
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Enquiries: K.5, Dhaver

Refersnce:; DCZ2AWHLID0G1/2016
VLW BN got Physlcal Address: 8 Warwick Road, Cascades
{fre— Tol: 033) S47 1820, Fax: (033) 347 1828
" Economtc Devatopment, Touriam and mmsm Bag X07,
PROVINCE OF KIWAZULU-NATAL 55 Uz o{ 2019
Directorate: Environmental Services: uMgunqundiovu Dlgtrlct ;
The Administrator: Mr. Sibusiso Sithole Emall: Sibuzise Sinole BT e
Msunduzi Municipality
Privele Bag X321
Pislermaritzburg
3200
PER HAND AND EMAIL
Aftention

Msunduzi Municipality

Former: Acting Municlpal Manager: Ms. Nelisiwe Ngcobo ~ Email: Nelisiwe Nocobo@msunduz govza
General Manager- Community Services: Ms. Boniwe Zulu  Email: Boniwe. Zuu@msunduzi goy za
Former: Manager- Solid Waste Management: Mr. Cyril Naidoo Emall: Cyiil Naidoo@msunduzi.gov.za

Landfill Site Foreman: Mr. Innocent Mhiongo Email: Innocent Mhiongofimsunduzi.gov.za
Ce: Current Landfill Site Manager: Mr. Mandla Zuma Emall: Mendla Zuma@msunduzi.gov.za
Dear Mesdames/Sirs
COMPLIANCE NOTICE IN TERMS OF SEHON 31L_OF THE NATIONAL ENVIRONMENTAL
MANAG ACT 1998 CT NO. 107 1 AS D: NON-COMPLIANCE WITH THE
VARIATION W GEMENT CE ISSUED IN TERMS SECTION 49 (1) AND 54 (1) OF
THE NAT NAL | aonmsnm. WASTE :WA) 59 OF 2008 (REF NO.
UOI!G 12018 0 T ENEW ENGLAND LANDF!LL SITE Pl URG, MSUNDUZI
LOCAL MUNICIPALI

1. DECISION
I, Kim Lea van Hesrden in my capacity as a Grade 1 Environmental Management Inspeclor, having
considered the matter, am of the view that Msunduzl Municipality, Ms. Nelisiwe Ngcobo, Ms, Boniwe

[ Depariment of Economic |~ Compliance Nolics T “ BCZZWNILIGOBV/Z0T6 T Tnltials: T Page 1of 16 |
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[ EnvionmontalAflalrs . . 1 LendmEsts | .. ‘1&4 i |
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Zulu, Mr. Cyril Naidoo and Mr. Innocent Mhlongo who, respectively were/are responsible for specific
functions in respect of Wasle Management, have falled to adhere to the provisions of the law in respect of
activities conducted at the New England Landfill sile on Lol 1853 of the Farm Darvill 15036 within
Msunduzi Municipality, UMgungundlovu District Municipality.

Accordingly, | hereby issue you, | hereby issue the Msunduzi Municipality; and, Ms. Nelisiwe Ngcobo
(Former: Acting Municipal Manger-Msunduzi Municipality); Ms. Boniwe Zulu (General Managar:
Community Services); Mr. Cyril Naldoo {Lendfill Site Manager-Solid Waste Management); and Mr,
Innocent Mhiongo (Landflil Site-Foreman-New England Landfill Site) with a compliance notice in larms of
section 3iL. of the National Environmental Management Act, 1998 (Act No.107 of 1888), hereinafler
refemed Io as *NEMA" read with Regulation 8 of the Regulations Relating To Qualfication Criteria,
Training and Idenlification of, and Forms lo be used by Envionmental Management Inspectors
{Govemment Notice Regulations, (GNR) 480 dated 31 May 2017).

INTRODUCTION

2.1 Following a comprehensive audit underiaken by the Depariment on 10 March 2015 it had become
evident to the Department that the management and operation of the landfil site was not mesting
several of the requirements of the lendfill permit dated 22 April 1998 lssued in terms of the
Environmental Conservation Act in 1988, Reference No. 16/2/7/U203/D3/21.

2.2 Accordingly, the Department Issued the Msunduzi Municipality and municipal officials a waming letier,
dated 2 June 2015, documenting the areas of non-compliance and requesting urgent actions be
undertaken to address these non-compliance issues. Copy attached for ease of reference {Annexure
A).

2.3 Following the issuing of the waming letter, the Municipality took steps to address some of the non-
compliances. As part of these steps, 2 Variaion WML was issued by the Depariment which
substitled the former landfill site permif with a WML In temms of the National Envionmental
Management Waste Act 59 of 2008.

24 This Variation Waste Management License Issued on the 3% July 2017 to the Msunduzi Municipality
for New England Landfill Site on Lot 1853 of the Famm Darvill No. 15036, New England Road,
Pielermaritzburg was Issued in terms: of section 49(1) and 54(1) of NEM:WA 59 of 2008 (Ref No.

{ DC22WML/D0B172016 | initais J Page2of 16
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DC22/WMLA0061/2016) (heresfier referred 1o as the “WML') provides the requirements and
condftions under which the landfill site must be managed and operated,

2.5 On 25 October 2017, a comprehensive joint compliance audit by the Compliance Monlioring and
Enforcement Units and Pollution and Waste Management Units of the Department; togsther with
officials from the Msunduzi Municipality, was undertaken a! the New England Landfili Sits (nersinafier
referred to as the “Site”) in order o monitor compliance with applicable environmental legislation and
with the requirements and the conditions ofthe WML issved In terms of such legislation,

2.6 The audit revealad that the Msunduzl Municipality had failed to comply with a substantial number of
conditions contained within the WML issued for the operafion and management of the New England
Landfill Site. A copy of the audl report and its findings had been provided to the then Acting Manager:
Solid Waste Management, Mr R Jogiat, who had been seconded from the UMgungundiovu District
Municipaiity to assist with solid waste management within Msunduzl. Mr Jogiat met with the
Department on 09 March 2018 to discuss matiers of solid waste management within the Municipality
and to advise the Department that he had been seconded to assist in addressing matters at the landfil
site and in respect of wasie collection more broadly. It has subsequently been established that Mr
Jogiat was only seconded for & period of three months,

2.7 On 28 July 2018 a fire at the landfill site occurred which resulted In the air quelity of the surmunding
areas being severely compromised, resulting in the closure of schools. It was estabiished thal the
fandfill site plant had been non-functional and there was insufiicient resources fo attend fo the blaze
effectively.

2.8 A preliminary meeting was then convened on 14 August 2018 with the then Acting Senior Manager
(Waste Division), Mr. Cyril Naidoo o discuss the day to day management and operations of i fandfil
site. The Depariment informed Mr. Naidoo that there were many condiions which were not being
complied with and that a formal sile inspaction would be conducted to verify adherence to the
conditions of the WML,

2.9 On 30 August 2018, Deparimental officials had a meeting with Mr. M. Hiope {Recycling Manger) and
Mr. 1. Mhlongo (Landfil Site Manager) and thereafter conducted a site inspection at the New England
Lendfil Site. At the site inspection it was noted that recycling activities continued to be undertaken In
an uncontrolled manner in unauthorized areas; laachate from the workface had entered the receiving

| Dapartment ent of Econom, “ﬁw;g" Complianea‘Noﬂm | DC22MWMLIO0081/3616" 1™ Tinttials: """?""ﬁ“"“"';i"éi‘i@“'f
| Development, Tourlam and § New England Road, ! 4/‘ e ;
EnvionmentalAtlabes 5. landiBSite |§"‘“"'“ ool ]

T A 3t et W e o

" Attoinment of o Rodically Transjormed, Inciusive ond Sustainabie Econsmi

& for Kool el



environment; there were holes in the fences which facifitated unauthorized access; the workface was
not adequately compacted and therefore remained as a fire hazard: there was limited control of
aceess on the workface; and, there was mixing of domestic and gardsn waste, Apart from these
observations, there were other non-compliances relating to the conditions of the WML that were
identified at the site visit. These non-compliances were brought to the zttention of the relevant officials
and an opportunity was provided for these to be rectified.

210 A follow up inspection was conducied on the 13 of December 2018 (o verify if there had been
attempis made to comply with the condifions of the WML, however the Department observed tha the
state of the site had deferiorated further, which was of significant concern. On the 13% of January
2018, a further fire occurred,

2.11 The Municipality submitied a Section 30 incident Report dated 13 January 2018 which was received
on the 04 of February 2019 in accordance with the requirements of NEMA and, while the root cause of
the fire has not been identified, poor compaction was cited as one of the contributory factors,
Deparimental officials underiook two further site inspections following this particular incident and
observed that the fack of site supervision; poor compaction and cover; uncontrolled access and other
non-compliances with the WML may have been contributory factors 1o the fire.

2.12 The Depariment subsequently issued a Pre-Compliance Notice Io Msunduzi Munlcipality and, Ma.
Nelisiwe Ngcobo (Former: Acting Municipel Manger-Msunduzi Municipality); Ms. Boniwe Zuly
(General Maneger: Community Services); Mr. Cyril Naidoo (Landfill Sits Manager- New England
Landill Site); and Mr. Innocent Mhiongo (Landflii Site-Foreman-New England Landfl Site) on 22
February 2019 given the history of the matier and the repeated non-compllances.

213 The Depariment only received reprosentations from My, Cyril Naldoo {Lendfill Site Manager:
New England Landfill Site) on 12 March 2019, Ms. Nelisiwe Ngcobo (Acting Municipal Manger-
Msunduzi Municipaiity); Ms, Boniwe Zulu (General Manager: Community Services}; and M. innocent
Mhlongo (Lendfill Site Foreman-New England Landfi Site) failed to provide representations io the
Depariment in respect of the Pra-Compliance Notice Issued on 22 February 2019 regarding their
areas of responsibility In respect of the management and operation of the landfil site.

2.14 The representations received from Mr. Cyril Naidoo on 12 March 2019 did not address all of the
Instructions of the Pre-Compliarice Nofice and the Department requested that a formal response be
sent fo the Department detailing the Municipality's plan of action to address the non-compliances,

Department of Economic Complience Notics | DC22WMLIO0B112016 inHlats: Page 4 of 16
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2.15 Mr, Cyril Naidoo then provided an amended representation o the Depariment on 18 March 7019,

2.16 In addition, according to the Witness, published on 27 March 2019, it was alleged that New England
Road Landfill Site had come to a halt and that rubbish was being dumped on the side of the municipal
road. A Departmenta! officlal enquired from Mr. Cyril Naidoo on 28 March 201 8, as to what the status
of the landfill site was. Mr. Cyril Naidoo informed the Department that machinery had been broken and
would be repaired however machinery was hired as an Interim measure.

217 The Department is of the opinion thal the issuing of a Compliance Nofice i justifiable and
appropriate given the history of the matter and the repeated non-compliances particularly in respect of
key operational issues such as poor compaction and coverage; unauthorized and uncontrolied access
to the workface and the site in general; poor supervision on the workface; inadsquale final leachate

disposal; and, uncontrofled informal recycling.

218 During the ‘intarvenhg period, the Municipality has been placed under Administration and,
accordingly the Administrator, Mr. S. Sithole has been appointed to oversee the running of the
Msunduzi Municipality, and is accordingly copied info this Notice, as is the curent Acting Landfill Site
Menager, Mr. Mandla Zuma.

3. DETAILS OF NON-COMPLIANGE
3.1 The detalls of the specific failures to comply with the provisions of the law are given below in tabular
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form:
"Ac Reguletion | Section /| Legal Providon (is.  wording  of e Finding oF
Name Regulatio | sactionicondition
nNumber |
Waste 515 | Thelicance holder must oty every regisered 1 The WL Tas ol Bear
: Mansgement ‘interested and affected party (including State edvertised in the public
| Licsncs | departments Identifled during the application) n | domain,
| DC22/WMLIODE  writing and within 14 (fourteen) days of the date
112017 ' that this licence was issued.
L N 548 | T notificalion referred to in 5.1.5 musi~ "~ e WL s ot Been
§ »  indicate the decision of the Department, | advertised In the public
“ | o specily the date on which the licence was | domain.
E, | issued; !
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" advise the interested and affected parfy

that a copy of the licence, including reasons for 3
the decision, will be provided on request;
Inform the pubiic whers the decision can
‘ be accessed; and

advise the interested and affected party that the
prescribed appeal forms can be oblained from the |
| Depariment, the ficence holder, or the

!

15h00 on Saturdays

sy

% | . Environmenta Assessment Practitioner. i
“W R Y The licence fiolder must publish & notice, within 44 The WML hias not besn
] | (fourtesn) days of the dale that this licence was | advarbsed in the public
! ; issued, in the newspaper/s which were used for | domaln.
1 i the placing of notices as part of the public :
participation process.. '
537 | Wastedisposed of al the sile may be reciaimed. | Informal recycling has
! The soring may take place at a designated area | continued 1o take place on
allocated by Landfil Site Management and must | the workfacs and not n a8
not interfere with the dally operation of the site, In 3 formalized designated area,
this regard ths licence holder must take measures ; Recydling is taking place In
! to ensure that an appropriate area for reclamation | an uncontrolied manner and
| s dentiied and implemented wiltn one (1) year | Is interfring with the day o
! of the dats of this icance. | day operations of the site.
Wasle disposed of mustbe compacied and | Diaring the siis inspections
| covered at the en__q of each working day with a conducted on 30 August and
: minimum of 150mm of soil or other material 1 13 December 2018
approved by the licensing authority. respectively, it was observed
' that the wasts had not been
 adequatsly covered or ;
The lense Foider may only acoept wasie on e | Tha WL peris fle
i active working area of the site betwsen O7h00 and acceplance of waste from |
' 16h00 during weekdays and between 07h00 and Monday to Saturday from

07h00 until 16h00 and until }
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S— T ; T 15h00ona Salurdsy
3 % howsever the site accepis
: : . waste on a Sunday as well,
= 5344 | The icanse holder must ensure Tt e sits is fully ?Wdfeiﬁ that there were
i fenced with an installed lockable gete, legible holes in the fences which
} i nofice board written in at least two {2) appropriate | facilitated unauthorised
i | | languages and must include operation hours: | access,
f  contact and emergency detafis; types of wastes |
i ’ allowed, and tariffs. Appropriate waming signs
t - must be dispiayed at the entrance on the notice
;i board.
s “fsfi 15| Notices prohibiting unauhorized persons from | The notices were sl
5 | | entering the sie, as well as an inlsmationally | obsarved al the time of the
| accepted sign indicating the risks involved in | inspection undertaken on 30
unauthorized entry must be displayed at 100 meter | August 2018,
intervals along the boundary of the site.
. /5347 | The cence holder musttake ai reasonable sieps | The work ¢ s noTbasn—
% to ensure that the site is operated in such a compacled regularly and the
| 1 manner that nuisance conditions or health hazards exposure of the waste o the
| - or the creation of nuisance conditions or health i recyclers and employees
| hazands including vermin and odour are prevenled. | remained a healh hazard,
R 5318 | Nosmoking, buming of wasts or naked flames are | g was obssrvedonsite
| ' allowad on the site. indicating that bumning had
|‘ % taken place which is strictly
‘| | prohibited.
531 | Titer scaftered by wind must be collecied ona TWasle was observed
’I dally basis and the licance holder must use scattered throughout the site
| movable fences to control wind-blown waste where | and along the fence line of
! practicable. } the property.
+ T 15321 | Incigenous frees must be established on he Scnéening-!s limtedand
! ‘screening bem around the ste to effectively | comprises alien watlle
screen the site from nearby roads and residential species.
| | aress.
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Development, Teurlsm and
Environmental Affairs

New England Road,
Landfliste |

5322 [DuAngthe operative life of the site, the fcence To date the Depariment has
holder must take all reasonable steps, such as nol been informed as lo
suitable zoning, written agreements with adjacent whether the holder has
landowners, buying out land and/or obtaining a notified relevant parties in the
servitude to prevent the development of further Municipality {i.e. Pianning) or
residential and for fight industria! areas closer Io adjacent land owners of the
the Site than —165 metres to the north-west, 180 fimitations on development
metres to the North, and 800 mefres tothe east, | within the huffer area.The
south and west, Municipality fiself has

permitied developments
within the buffers,

53.26 Runoff water must comply with quality The Dapariment could find no
requirements of the General and Specia! Standard evidence that storm water
prescribed by the Department of Water and has been tested before being
Sanitation, as amended from time to time. channelied into the Black

borough River, To dafe, the
Department has not been
notified if there has been
monitoring of runoff water,

5333 All leachale emanating from the site including Leeachale/slormwaler dam |
contaminated runoff waler shall be trealed to has a spiliway linked direct fo
comply with the aforementioned stendard and the stream,
discharged in 2 legal manner; be evaporated in a
linéd dam and /or; be discharged info a sewer if
accepted by the authorily in control of that sewsr,

5337 Monitoring of the ground and surface water quality | The Water Quality, Leachate
network must be conducled at the locations - and Gas Monitoring Report
kisntified in the Water Quality Monitoring Plan and produced by Envitech
must monitor the variables fisted in Annexure Vi at | Solutions dated April 2017 did
the frequencies refiected therein, not monitor for the variables

fisted in Annexure Vi of the
WML, or for the variables
listed in the Annexure of the
previous Waste Pemmi,
Depariment of Economic | Compliance Nolcs | DCZZMLIO0STE0TE T Page B ol 16
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quality variables referred fo 5.3,37and listed in

| Annexura VI shows an increasing trend, the

; iicenge holder shall initiate a monthly monitoring
programme.

D L e W

| The Water Qualhy, Leachale

- and Gas Monitoring Report

| produced by Envilec

 Solutions dated April 2017 did
not monitor for the variables
listed in Annexure VI of the
WML, or for the variables

 listed In the Annexure of the

| previous Waste Permit, There

is no trend analysis to

{ establish if more frequent

- monitoring was required.

538 | The amosherc bvek the atmosphere of

(8)  carbon dioxide must not excead 0.5%; and
(b)  methane must not excesd 1%, by volume
in alr at the moniloring locations,

H

it it asrass

| NewEngland Roed, (3

Afisie L lengmsne il P

M“Amhmen{ﬁ;ﬁodﬁslfmm e nnde(;;olealt S

A

\ Intals;

The Water Quality, Leachats
and Gas Moniloring Report

| produced by Envitach
Solutions dated April 2017
|'(Document o, 4) indicated

| that the atmospheric levels of

i

§ 0.5% viv at gas monitoting
points GMP1, GMP2, GMP3,

GMP4, GMPS, GMPS, GMF7,

| GMPB, GMP3, GMP10,

| GMP13, GMP14, GMP15,
| GMP20, GMPZ1 and

f boreholes P1S, P1D, P28
| and P3s.

- The Water Qualty, Leachate

' and Gas Monitoring Report
| produced by

2017 {Refer ko Document No.
4)indicated that the j

stbtesne v,

" PagaBolib |
| !

 EnvitechSolutions dated Apri |

| carbon dioxide hed exceedsd |

|




i D , ; mgwmw,ﬁem T
3 methane hiave exceeded
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i | 1.0% v n boreholes P1s,
; P1D and P25,
15343 | Should the aimospheric Tevela of flammabie gas be | The Water Guallty, Lezchate
' between 0.1% and 1%, a higher frequency of ; and Gas Monitoring Report
| moniloring must be instituled. Should levels above | produced by Envitech
I 1% be detected In buildings on the slte, the Solutions dated April 2017
- buildings must be evacuated and the contingency j {Refer to Document No. 4)
' plan implemented. ! indicated that the
i . atmospheric lavels of
i ] flammabile gases have
| exceeded the specified levels
anda higher frequency of
monitoring has not been
_ instifuted,
TE344 I Should messurements of fia gasmonitoring | The Waler Glualily, Leachate
| ; network at any ime exceed the limits specified, the | and Gas Moniloring Report
licence hoider must report this as an incldent, produced by Envitech
Solutions daled April 2017
(Refer to Document No. 4)
indicated that the
| atmospheric levels of
flammable gases have ;
‘exceeded the specified lovels |
i which has been not reported j
‘ ‘| @8 anincident, i
15346 | The ficence holder musi witiin 60 (sixty days) from | No monitoring programme j
' | theda flss of s fcance, subit a poposa | hs been submited o the |
for a comprehensive air quality, gas and dust 4 Depariment for approval, f
| monitoring programme for approval by the |
icensing authority. Once approved the licence ’
holder must tmp!ement this monnonng pmgramme § j



** 15348 | The licence holder must sibmit quarterly The Depariment has nat
[ environmental audit reporis, prepared by the | received quarterly audit
| [ licence holder, to this Department, uniess reports from Msunduzi
| otherwise agreed to in wriling by this Depariment, Municipality
- —; 5350 | The ficence holder must estabiish a fandfil | The Landfil Monitoring
_ Monitoring Commitiee that will meel twice a year Committee has nol been in
| | and not fater than 30 days after the extemal audit | existence for an exiensive
f ,l report specified in condition5.3.53 has been period of time afthough it is
| submitted. The monitoring commitlee must include acknowledyed that attemptsto
; | inferested and affected parfies, this Department, resuscilate the Monltaring
the licence holder and Depariment of Water and | Committee have been taken.
Sanitation. |
5.3.51 The licence holder must ensure that minutes of the | This has ol been complied
Monitoring Committee meetings are kept and must | with as the Moniloring
ensure that these minutes are distributed 1o all Commitiee is not functional,
members of the Monilofing Committee within 14
! days afier a meeting
53.52 The licence holder must 2ppoint an independent, | The last exiamaj repoit
suitably qualified external auditor to audit the site | received by the Depariment
annually. was in April 2017. The
exiernal audit report for 2018
was not dona and therefore
has not been submitted 1o the
Department for review.
5353 The extemal audit report referred to in 5,352 must | The last exiemal report
include- received by the Depariment
An evaluation of the compliance with the was in April 2017 The
conditions of this licence for the reporting period; extemal audit report for 2018
Actions taken io rectify the non-compfiances wag not done and has
identified. subsequently not been
submitied to the Depariment
g ' for review.
5.3.54 The extemal audit report referred fo in 5.3.52 must | The last external report
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days of the audit being conducted.

H

i

g
R -

i

Department of occurrence o detection of any
. incident on the site which has the potential to
: cause environmental impact or water pollution,

; time if spacified by this Depariment, from the

occunrence or detection of any incident referred 1o
| condition 53,55, submit to this Department an
action plan which must include a detaifed time
schedule of measures taken fo;

5.3.56.1 comect the impact resulting from the
f' incident;
§.3.56.2 prevent the incldent from causing any
3 | further impacts; and 5.3.56.3 prevent the
recurrence of a similar incident.

s 18 i

i

4. INSTRUCTIONS OF THE COMPLIANCE NOTICE

T WM; be submitied lo the Department within 90 {minety)

| received by the Depariment

was In Apil 2017. The
§ external audit report for 2018
f was not done and has
| subsequently not been
§ submitted lo the Department
! for review,

5355 | Theficence hoider must, within 24 hiours notify fis ~ The Fre thai took place on

- 13January 2019 was not
reported within 24 hours of
\ the occumrence of the fire.

15356 | The licence holder must, within 14 days or shorier | Tha incider{ report was

i submitied 22 days from the
dale of the nccurmence of the

| fire,

4,11, Kim Lsa van Heerden, In my capacity as a Grade 1 Environmental Management Inspector, hereby
issue you with a Compliance Notice:In terms of Section 31L of NEMA, which fequires you {n do the

following:

4.11 Wsth !mmeéiatqgffect of issuing of the Compliance Notice, ensure that Waste disposad of
is covered and compacted on a daily basie with a minimum of 150mm of soil or other

material approved by the licensing authority.

4.1.2  Provide written reports to the Department on & weekly basis confirming that wasts has
been covered and compacted on a dally basls, or If this has not besn possible provide
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413

4.14

415

416

417

418

written ressons why this has not occurred. The weekly reporting requirement must
continus untii such time as varled or agreed to In writing by the Departmaent,

Ensure that appropriate landfill plant, required to cover and compact the disposad waste, is
functioning and serviced, and that within 14 {fourteen) days of receipt of the Compliance
Notice measures are put in place in the event of failure of the landfill plant required for
covering and compaction,

A contingency plan must be submitted to the Department within 14 {fourteen) days of receipt
of the Compliance Notice that addresses the measures that will be in place to ensura that the
covering and compacting plant is repaired and/or replaced within 8 maximum of 46 hours of &
failurs,

Within 14 (fourteen) days of receipt of the Compliance Notice provide written confimnation of
the measures which have been taken fo ensure proper on site supervision and access to the
landfill site and, to prevent uncontrofled access and dumping outskie of the workface,

Within 1 {one) month of receipt of the Compliance Notice identify and demarcate an
appropriate designated area, in consultation with Department of Water and Sanitation and this
Depariment, for the recycling/reciamation of waste to take place. This area must ba sultable
forcoﬂechon andsturagelotakeplacemdmustbesrb:atedoﬁmeachve area of tha sile and
must not interfere with the dally operation of the site, nor may it compromise areas of
environmental sensitivity.

Within 3 (thres) months of receipt of the Compiiance Notice appoint a suitably qualified
spec;alistlengmeer o assess the stormwater management system and provide
recommendations lo ensure that all leachate emanaling from the site including contaminated
runoff water shall be treated o comply with the water quality stendards and discharged in a
legal manner orbe evaporated in alined dam and /or; be discharged info a sewer if accepted
by the authority in control of that sewer,

Within 30 (thirty} deys after appoiniment, to submit speclalist reports and recommendations
compiled by the speclafist/engineer referred to in 4.1.7 above, lo the Depariment ag wall as
the Depariment of Water Affairs and Sanitation, ‘Once approved, Implement such
recommendations within 2 (two) months,
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418  Within 1 (one) month of receipt of the Compliance Notice provide an Action Flan fo the
Depariment for approval which must provide the actions required; the alipeation of
responsibiiities; timeframes and budgets i address alf the other nen-compliances noted in the
table contained on pages 4 (four) fo 11 (eleven). Once such Action Plan is approved in writing
by the Department, o diligently adhere to the approved Action Plan.

4.1.10 Within 8 {six) months of receipt of the Compliance Notice provide a written submission lo the
Depertment outiining the Municipality's pians towards identifying an altemate site noting the
limitations of the cumrent landfil site in the medium to long ferm.

5. PROCEDURAL ARRANGEMENTS

3.1If you would like me to vary this compliance notice, including by extending the period {o which it
relales, you may make representation to me to da so.

5.2 If you wish lo lodge an objection to this complisnce notice, you may do so by making representations,
in writing to the Member of the Executive Council for Economic Development, Toursm &
Environmental Affairs {the MEC), within 30 days of receipt of this notice.

5.3 You may also make representations to the MEC fo suspend the operation of the compliance notice
pending finalisation of the objection. The contact details of the MEC are as follows:

The MEC: Hon. Mr. S, Zikalala '
Department of Economic Deveiopment Tourism & Environmental Affairs

POSTAL: [ PHYSICAL ADDRESS (DURBAN):

[ Privae Bagx9162 [ {8THoosen Haffejee Street =~
Pietermaritzburg {formerly Berg Street),

3200 Pletermaritzburg

4 3201

“TELEPHONE: | T T ATTENTION:

033 328 8000 ' Appeals Administrator: Mr, Haresh Inderiall

(MOBILE: T TEMAIL: haresh inderiai@kaned edteagovza
| 081 731 7361

S v Be———

5.4 Imespective of any representation you may make io me or fo the MEC, you must comply with this
compliance notice within the time period stated in the notice unless the MEC agrees {o suspend the
operation of the compliance notice.
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8 FAILURE TO COMPLY
6.1 Should you fail to comply with this compliance notice:

{a) you will have committed an additional offence in terms of section 48A(1)k of NEMA, Kindly take
note that Environmental Management Inspectors (EMI) from this Department are given wide
powers in ferms of NEMA to investigete whether or not you have complied or, are complying
with this compliance notice, and to exercise certain powers in order fo enforce any
contravention thereof, including but not imited to the power to seize Hems used In the
commission of an offence as well as the power of amest; and

{b) the Department will be entitled to take the required steps on your behalf and to clairm from you
any costs incurred in so doing,

7. CONCLUSION
7.1 If you are unclear about any aspects of this compliance notice, kindly contact the person indicated for
enquiries in writing as soon as possible; or if no such person Is indicated then the EMI who has signed
this nofice.

Sgnadon s ...[S ... dayof . AL 2HA st ETH 2B 72208,

Signed by: Ms. Kim Lea van Heerden
Environmental Management Inspector (Grade 1)

Department of Economic Development, Tourism and Environmental Affairs

grompen
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-Enguirizs; Ms, K. van Heerden

Reference;: DC22WMLI0061/2016

Physical Address: 8 Warwick Road, Cancados

Tol; {033) 347 1820, Fax: {033) 347 1826

Postsl Address: Private Bag X07,

Pistormaritzburg, 3202

mkznded gov.za

ote: 18 2R ‘e am

REVISED COMPLIANCE NOTICE IN TERMS OF SECTION 31L OF THE NATIONAL ENVIRONMENTAL
MANAGEMENT ACT, 1998 (Act No. 107 OF 1998)

MSUNDUZI MUNICIPALITY
Postal Address:

Private Bag X321
PIETERMARITZBURG, 3200

AND BY HAND AND EMAIL

MR: SIBUSISO SITHOLE Ermail:Sibusiso.Si
Administrator Msunduzi Municipality

AND

MRS. NELISIWE NGCOBO Emaii:Nelisiwe.Ngcobo unduzi.qov.za
Acling Municipal Manager: Msunduzi Municipality

Dear SirfMadam

REVISED COMPLIANCE NOTICE IN TERMS OF SECTION 31L. OF THE NATIONAL ENVIRONMENTAL
MANAGEMENT ACT, 1998 (ACT NO. 107 OF 1998) AS AMENDED: NON-COMPLIANCE WITH THE
VARIATION WASTE MANAGEMENT LICENCE (WML) ISSUED IN TERMS SECTION 49 {1) AND 54 (1) OF
THE_NATIONAL ENVIRONMENTAL WASTE MANAGEMENT ACT (NEM:WA) 59 OF 2008 (REF NO.

DC22/WMLI/0061/2016) FOR THE NEW ENGLAND LANDFILL SITE, PIETERMARITZBURG, MSUNDUZ!

LOCAL MUNICIPALITY

1. DECISION
i, Kim Lea van Heerden in-my capacity as.a Grade 1 Environmental Managemen! inspector, having
considered the matter, .am of the view that MSUNDUZI MUNICIPALITY; M. SIBUSISO SITHOLE, the
duly .appointed Administrator for Msunduzi Municipality, and, Mrs. NELISIWE NGCOBO the Acting
Municipal Manager for Msunduzi Municipality, who, respectively were/are responsible for specific functions
in respect. of}:vWésl'e Ma’rsé‘gement, have failed to adhere to the provisions of the {aw in respect of waste
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2.
24

22

23

24

managerment activiies conducled at the New Engiand Landiil site on Lot 1853 of the Farm Darvl 15036
within Msunduzi Municipaiity, UMgungundiovu District Municipality.

Accordingly, | hereby issue MSUNDUZI MUNICIPALITY;  Mr. SIBUSISO SITHOLE, the duly appointed
Adminis,tfator for Msunduzi Munegipai;i‘ty;:and‘. Mrs. NELISIWE NGCOBO the Acting Municipal Manager for
Msunduzi-Municipality, the with a Revised Compliance Notice in terms of section 31L of the National
Environmenial Management Act, 1988 {Act No,107 of 199B), hereinafter referred fo as “NEMA" read with
Regulation 8 of the Regulations Relating To Qualfication Cnteria, Training and identification of, and Forms
to be used by Environmental Management Inspectors (Govemment Notice Regulations, {GNR) 480 dated
31 May.2017), |

INTRODUCTION

Following 'a‘co'mpréhénsive audit undertaken by the Department on 10 March 2015 it had become evident
fo the Depariment that the management and operation of the New England Road landfill site was not
meeting several of the requarements of the. Waste Permit dated 22 April 1998 issued in terms of the
Environmental Conservation Act in 1998, Reference No. 16/2/7/U203/D3/Z1.

Actordingly, ‘the Department issued the Msunduzi Municipality and municipal officials a waming letier,
dated 2 June. 2015 documenting the areas-of non-compliance and requesting urgent acfions be
undertaken to address these nongcpmpixancg issues,

Foliowing- the issuing of the warni‘ng letter, the'Mun'ic%palit'y took steps to address some of the ndn-
compliances, As part of these sleps Msunduzi Mumctpa!rty made an application to replace and vary the
Waste Pemit with a. Wasle Management :Licence [WML] in tems of the National Environmentat
Management Waste Act 59'0f 2008, This Varied WML, was issued by the Depariment on the 3rd July
2017 and: subststuted the former Waste Permit with a WML

This. Vanatmn Waste Management License issued on the 3% July 2017 o the Msunduzi Municipality for
New - Engiand Landfill Site on - ‘tot 1853 of the Fam. Darvill No. 15036, New England ‘Road,
Pielermaritzburg’ was. issued in-terms of section 49(1) and 54(1) of NEM:WA 59 of 2008 {Ref No.
DC22/WMLI0061/2016) {hereafter referred lo as the "WML,") and provides the requirements and
conditions under which. the fandfill site must be managed and operated.

‘Dupartment of Economic Revised Compiiance | DC23ANML/D081/2016 initials: Pagk 2 of 22

Environmental Aflairs Landfil Sita

Qevelopment, Tounsm ang Notice New England Road, % W

" Attainment of o Rodicolly Tronsformed, nchaive ond Sustalnobis Ecoromic Crowd for KwoZuly-Natal



25

26

2.7

28

28

On"25 October 2017, a comprehensive joint compliance audit by the Compliance Moniloring and
Enforcement Units and Pollufion and Waste Management Units of the Depariment: together with officials
from the Msunduzi Municl'paﬁty‘ was undertaken at the New Engtand Landfill Site {hereafler referred 1o as
the- "Site”) in order fo monitor compliance with applicable environmental legislation and with the
requirements andthe conditions of the WML issued in terms of such legisiation.

The audil revealed that the Ms‘unﬂUziiMunicipalit‘y had failed o comply with a substantial rnumber of
conditions contained within the WML issued for the aperation and management of the New England
Landfill Site. A copy of the audit report and its findings was hand delivered to the Msunguzi Municipality
on the 13th February 2018, On'the Sih March 2018 the then Acting Manager: Solid Waste Management,
Mr. R, Jogiat, who had been seconded from the UMgungundiovu Drstrict Municipality fo assist with solid
wasle management within Msunduzi met with the Department on to discuss matlers of solid waste
management within the Municipality and 1o advise the Department that he had been seconded to assist n
add_resging.-m‘aﬁers at the landfilt site and in réspect of waste collection more broadly it has subsequently
been established that Mr. Jogiat was only seconded for 3 peried of three months.

On 28 JJuly 2018 a fire a1 the landfil site oceurred which resufted in the air quality of the surrounding areas
being severely mrﬁpmmisedg resulting in the-ciosure of schoals. It was. established that the fandfill site
plant had been non-functional and there was insufficient resouirces 1o atiend fo the blaze effectively,

A prebminary meeting was then convened on 14 August 2018 with the then Acting: Senior Manager
{Waste Division), Mr. Cyril Naidoo fo distuss the-day fo day. management and operations of the landfil
site. The Department informed Mr. Naidoo th_at there'were many conditions of ihe WML which were not
being complied with and that a.formal site inspection would be ‘conducted to verify adherenca to the
conditions of the WML,

On 30 August 2018, Departmental officials had a meeting with Municipal officials, Mr. M. Hiope {Recycling
Manger) and Mr. I Mhiongo (Landfill Sile Manager) and ;here_aﬁer conducted a site inspection at the New
England. Landfil Site. At Ihe site inspection it was observed that recycling aclivities continued (o be
undertaken in an uncontrolied manner and within unauthorized areas, leachate from the workface had
entered the receiving-environment, there were holes in'the fence which facilitated unauthorized access;
the. workface was not adequately compacted and therefore remained as a fire hazard; there was limited
coniro| of access on the workface; and, there was mixing of domestic and garden waste; Apar from these
observations, other non-compliances relating to the conditions of the WML that were identified at the site
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visit were brought to the atlention of the relevant officials and an opportunity was provided for these fo be
rechfied.

2.10 A follow up inspection was conducted on the 13 of December 2018 to verify if there had been attempts
made to comply with the conditions of the WML, however the Depariment observed that Ihe siate of the
site-had deteriorated further, which was of sigmﬁcan! concemn as it was apparent that actions were not
being taken to-address the non-compliance issues of the site. On the 132 of January 2018 a further fire
occurred,

2.110n the 04 of February 2019, the Municipality submitied a Incident Report (dated daled 13 January 2019)
in‘terms of Secton 30. of the National Environmental Management Acl, 1998, to the Department which
identified: poor compaction as one of the contributory factors‘lhat caused the fire, Departments officials
undertook two further site inspections following this parficular incident and observed that the lack of site
supervision; poor compaction and cover; uncontrolled access’ and, other non-compliances with the WML
may have been conltributory factors 1o the fire.

2.12The Depariment subsequently issued a Pre- -Compiiance Notice to Msunduzi Municipality and, Ms.
Nelisiwe 'Ngcobo (Acting Municipal Manger-Msunduzi Municipality). Ms. Boniwe Zuly | (General
Manager Community Serwces) “Mr. Cyrll Nzidoo (Landfill Site Manager- New England Langfill Site): and
-Mr. Innocent Mhlongo (Landfill Site Foreman-New England Landfil Site} on 22 February 2019 given the
history of the matter and the repeated non-compliances.

213 The Depariment only recsived representations from Mr. Cyril Nsidoo {Landfill Site ManagerNew
England Landfil Site}-on 12 March 2019, Ms. Nelisiwe Ngcobao- {Acting Municipal Manger-Msunduzi
Municipality), Ms. Boniwe 2ulu (General Manager. Community Sarvices), and Mr Innacent Mhiongo-
(Landfill Site Foreman- New England Landfi- Szie) faited to provide representations (o the Depariment in
respect of the Pre-Compliance Not:ce issued on 22 February 2019 regarding their areas of responsibility
in respect of the management and operation of the:landfil site.

2.14 The representations received from Mr. Cyrit:Naidoo on 12 March 2019 did .not address the intended
instructions provided within the Pre-Compifance Notice and the Department requested that a formal
response be sent o the Depariment detalling the ‘Municipality's plan of action 1o address the nan-
compliances Mr. Cyrif Nakioo then provided an amended representation to the Department on 18 March
2019.
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2.151n a newspaper repoit published in the Witness, on the 27th March 2019, it was alleged that New England
Road Landfili Site had come to a halt and that rubbish was being dumped on the side of the municipal
road. A significant amount of wasle.was deposned outside of the fandfill site blocking roads and causing
significant environmental pollution due o machinery ‘being broken and non-payment of invoices for
outsourced services. ‘Mr.-Cyril Naidoo informed the. Depariment on 28 March 2019 that machinery had
been broken and that this had resulted in waste being disposed of outside of the landfil site. He further
informedthe. Depariment that the machinery would be repaired and: that machinery was hired as an
interim measure,

2.16In April 2019 the Municipality was placed under Administration and, accordingly an Administralor, Mr, S,
Sithole was ‘appointed as:a Ministeriz! Appointee 1o oversee the running of the Msunduzi Municipality
including intef aliato perform services to ensure that the Municipaiity implements measures lo urgently
improve its operations and mavi:nte__nance programmes relaled lo waste management

2.17 A Compliance ‘Notice in terms of section 31L of NEMA was then issued 10 the municipahly and individual
‘officials of the municipaity responsible for waste management on the 15 May 2019, The Department, in
accordance with co-operative govemance prescripts, met the with newly agpointed Administrator and
municipa! officiais on 20 June 2019 where the content of the Compliance Notice was outlined and the
Administrator and officials were informed that the Compkiance Notice s in force and effect; that non-
compliance with a Compliance _thk:e is'a criminal offence; and; that each person may be heid eriminally
liable in their individual capacity. Mr. Sibusiso Sithole stated that capacity and fingncial constrainis were a
challenge however commitied o supply the representations to the Depariment by 28 June 2019. No
representation on the Compliance Notice was received by this date.

2,18 Alandfill site inspection was ¢onducted by the Department on the 24 July 2019 with Mr, Sipho Dubazana
who had’been appointed as the Acting Manager for Waste Management at Msunduzi Municipality. Mr.
Sipho:Dubazana raised the issues around secuﬁty chéllenges: and financial constrainis which affected
overall operations at the site. The key non-compliances and-environmental concems identified at the
landfil site remained unchanged and had worsened. It was observed that waste pickers had unconirolied
access fo the landfill site and had built shelters on the site; waste was disposed - of oulside of the
approved landfill area; there was no:clearly defined working face; there was insufficent machinery io
compact and cover the waste; and, there was a lack of cover material to cover the waste or a daily basis

as is required.
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2.19Mr. Sipho Dubazana submitted a draft action pian to the Depariment on the 26 July 2019 as to how
Msunduzi Municlpaiity plans to address the issues of non-compliances outlined in the Compliance Notice
He confirmed that reports were being prepared for Counci's urgent atlention.

2.20 On the weekend of 24-25 August 2018 another fire started at the landfil site with investigations indicating
that this was caused by the lack of site supervision and security; paor compaction and cover; urcontrolled
access of significant numbers of waste pickers; and other non- -compliances with the WML

221 Given the repeated non-camipliances; the failure to comply with the requirements of the Compliance
Notice and the poor response by the Municipality 1o effectively address the issue: and, to safeguard and
protect the environmental rights of the citizens of Msunduzi a complaint was lodged with SAPS on 27
Seplember 2019 and is a criminal case has been opéned: The case is’ currently under investigation by
Departmental Environmental Management Inspectors.

2.22 Over the weekend of the-05-06 October 2018, the New England Road fandfi site was once again on fire.
“The smoke and particulate matter has compromised the air quality of the municipa! area and schools in
the area were forced (o close.

2.23An urgent meeting was convened on 07 October 2019 1o ascertain the cause of the fire and fo cbtain the
plan of action proposed by the Municipality to address-the matter. The appointed Administrator of
Msunduzi Municipality; the. Acting Municipal Manager, Heads of Community Services and the fire
Depariment .were in atlendance together with the Acting DDG of COGTA and ‘Senior Deparimenial
officials,

2.24 Mr. Sithole indicated that there are many challenges around the operation of the landsite which included
inter alia: absence of an appointed Landfill site manager; lack of financial and technical resources; lack of
suitable plant and-equipment; and security risks assqmated with the waste pickers.

2.25The Department, together with Depariment of Cooperative Governance and Traditional Affairs raiterated
the magnitude and' sericusness of the rasuliant impacts of the landfill sie fire, ang requested for
immediate infervention and a comprehensive Action Plan to address the management of the site in order
to avoid a repeated incidenls of this nature,
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2,26 On the weekend of the 1st and 2nd February 2020 a further large fire occurred at the Landfill site. The
smoke and particulate malter compromised the air quality of the municipal area, Site inspections were
underiaken by Environmental Management Inspeciorate officials of the Depariment and the National
Depariment of Environmental Aflairs and Forestry on the 3rd and 4th of February 2020. It was observed
that the management of the fandfifl site had substantially deteriorated and it was evident that:

significant volumes of waste had been disposed of along. access roads and open areas oulside of
the approved and lined wasle disposal area;

uncontrollad- access was evident and gates were unmanned and remained open;

no management by the muni;fpaﬁty was faking. place at the landfil site and waste disposat was
being directed by the waste pickers;

cont_arhinatedslonn water.with direct access to adjoining streams and rivers was observed;

No cover material was available on site arid no compaction or cover of waste being disposed was
taking place;

access roads fo the approved: landfill area were degraded and prevented ‘access to the disposal
area, and/or were covered with waste;

uncontrofled human actess to the waste site-and areas of the site that were buring, were exposing
peaple to significantly harmful situations that could pose risk to ife: and,

the situation was posing  direct threat to human and environmental rights

2.270n the 7th February . 2020 the. Departmeni issued Msunduzi Municipal:tyé Mr. Sibususo Sithole, the
duly appointed Administrator for Msunduzi Municxpalny and, Mrs. Nelisiwe Ngcobo the Acting Municipal

Manager for MSUﬂdUZl Mun:apahty witha notice of intention to-issue a Revised Compliance Nofice in
terms of section-31L of the National Environmental Management Act, 1998 (Act No.107 of 1998). On the
12th February 2020 motivation fo vary the period within which representation may be made was
submitted and the Department granted extension to the period within which to make representations, unii
16h00 on Friday 14th February 2020,

remains unclear if this representation is on behalf of al% or oniy ona of the relevani parties.

28The represeniatxon submitied on the 12 February 2020 and the 14th February 2020 relates to.the
development of a plan to address the identified non-compliance issues associaled with the Landfill site
and does not provide any compelfing reasons for me not to issue-the Revised Compliance Nofice. The
:action plan/s subm:tted on lhe 14th of February 2020 made input on the intanded actions and imeframes
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The extemal audil repor réferred 1o in 5.3 52 must

= 5 s The licence holder must ensure that minates of the
’» Monitonng Commitles meetings are kept and mus
_ ‘ensure that these minutes are distributed fo all
f members of the Monitoring Commitiee within 14 days.
i ; 1 aftera mesting.
. {5352 | Thelicence hokler must appoini an dependent,
} suitably qualified extemal auditor to audit the site
{ ; -annually,
|
|
!
| |
l’ | 5555 |
|

include-

An evaluation of the compliance with the conditions of
| this licence for the reparting period;
¢ Actions taken to rectify the non-compliances idenified.

 5.354

This has noi been

- complied wilh as the
Monitoring Committes
is nol functicnal

e T S

H

';“mi’ast“"é‘fta.meuem““‘f

! recgived by the

' Depaniment was in
April 2017, The !
| extemal audit report for
| 2018 was not done and
therefore has not been |
. submitted 1o the

. Department for review, |

e

| The last exierma report |
iv received by the
Depariment was In
! April 2017 The
exiemnal audit report for |
2018 was not done and
' has subsequently not
| been submitied to the

- Department for. review.

§
H
¢
!
13

| The extemal audit report referred 1o in 5.3 52 st be
submitied to the Department within 80 (ninety} days of

| The ficence holder must, wilhin 24 hours notfy this
Department of otcumrence or deiection of any inciden

{- Development, Tourism and :
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g reponed within 24

B The iast external report
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l Department was in
i April 2017, The ;
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' Department for re'v'iew
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‘i[ environmental impact or water pofiution. hours of the occurrence |
j of the fire.
f | 5.3.56 The licence holder miust, within 14 days or shorter time The incident reports
f i specified by this Depariment, from the occurence or | have not been
: | delsction of any Incident referred 1o condition 5.3.55, ‘submitted in respect of
- subrmit to this Department an action plan which must | the incidants that have
| include 2 detafled time schedule of measures taken to: | occurred o site,
: '5.3,56.1 correct the impact resulting from the
| incident;
§ 5.3.56.2 prevent the incident from causing. any
} further. inipacts; and 5.3.56.3 prevent the recumrence
§ ‘of a similar i_nc'idem. !

3.2 Furthermore, the Compfiance Notice refates to the Department's reason 1o believe Ihat that you have not

complied with-the provisions of the following set of environmental legislation;

(1)

NWA),
{2)  -Section 21(f) and (g) of the NWA;
@  Section 15%(7) and () of the NWA;

58 of 2008) fhereafter referredito as NEM:WAJ;
(51 Secion 26(1)(a) and (b) of the NEM:WA; and,
{6

1998 (as amended)) (hereafter refémed to as NEMA),

Section 19(1){a} and (b) of the National Waler Act, 1998 {Act No. 36 of 1988} fhereafter referred 1o as

Section _16(% }(c), {d) -andfor {e) of the Nationat Environmental Management. Waste Act, 2008 {Act No.

‘Sections 48A(1)(e}. a’n’d’fpt ( of the National Environmental Management Act, 1998 (Act No. 107 of

The Department has reason o believe that you have contravened the provisions of Section 19(1)(a} and (b)
of the NWA by causing, or'havihg‘,causeda pollution of a water resource ‘and not taking all reasonable
measures (o prevent such pollution from occurring,

The Department also has reason to befieve that you have conlravened the provisions of Section 21(f) andlor
{g) of the NWA by discharging waste or water containing waste into a water resource through a pipe or otfier
conduit; andfor dfsposing of waste in a manner whsch may detrimentally impact on a water resource,
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The Department also has reason lo beliave that you-have contravened the provisions of Section 151 (i) andfor
{h of the NWA by untawfully and intentionally or negtigently committing an act or omission which pollutes, or is
likely to pallute or delrimentally effect a water resource,

The Depariment also has.reason to believe that you have contravened the provisions of Section 16{1)c), (d)

andior {e) of the NEM:WA by not taking all reasonable measures lo -

(1} where waste. must be disposed of, ensure that the wasle -is treated and disposed. of in an
environmentally sound manner,

(9 manage the waste in such a manner that it does not endanger health or the environment or cause 2
nuisance through noise; odour or visualimpacts; and,

(3} preventany employee or any oftler person under his or her supervision from contravening this Act.

The Department also has reason to believe that you have contravened the provisions of Section 26(1) (a) and

{bYof the NEM:WA by -

{1} disposing of waste, or knowingly or negligently causing or permitting waste to be disposed of, in o on
any land, W"a'tef-tiodxior.-ai any faégiijy‘.unlgss the disposal of that wasle is authorised by law: and

{2)  -disposing of waste in a manner that is kkely to cause pollution of the environment or harm to health
and well-being.

The Depariment also has reason to believe that you have contravened the provisions of Saction 67{1) (h) of
the NEM WA by contravening or faifing to comply- with a condition or requirement of a wasie management
licence tssued in terms of section 49(1) of the NEM:WA.

The Depariment has reason to believe that you have conlravened the provisions. of Section 49A(1){e) andlor

{f) of the NEMA by -

(1) unlawfully and intenfionally or negligently commiffing an act or omission which caused signficant
‘poliution: or degradation of the envimnmentvor is likely to-cause sighificant pollution or degradation of
the environment; and/or-

(2)  unlawiutly andintentionally or negligenty commitling an act or amission which has detrimentally
afietted the environmient or is likely to detrimentally affect the environment.
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4. INSTRUCTIONS OF THE COMPLIANCE NOTICE

4.1 |, Kim Lea van Heerden, in-my capacily as a Grade 1 Environmenal %anagement Inspector, hereby
isue you with a Comphance Notice in- terms:of Section 311 of NEMA, which requires you 1o do the
foliowing’

4.1.1

4.1.2

413

4.14

415

4.1.6

Within three days of the lssuing of the ‘Compliance Notice, ensure that a senior manager
with appropriate exparience and skills is based at and is given the mandate and respcinsibility

to oversee and manage the daﬂy functions of the New England Road Landfill site; and, that

this senior manager is provided the requisite. resources in terms of staffing, equipment.. and
finances lo manage and operate the landfil site:

Within three days of the issuing of the Compliance Notice, provide the Deparimen, in writing,
the name and contact detais of the senior manager that wil be based at the New England Road
Landfil site to oversee and manage the daily functions of the site;

Within 14 (fourteen) days of the-issuing of. the Comphance Not:ce, -ensure thal waste
disposed of at:the New England Road Landfill site is covered-and compacted on a daily
basis with 2 minimum of 150mm of. soll or. other material ‘approved by the licensing
authority;

Provide written r'épons‘ta"the*oepértmeht on a weekly basis confinming thal waste. has been
covered and compacted on- a daily basig, or if this has not been possible:provide written reasons
why this has not occurred. The weekiy reportzng requirement must continue unth such time a8
varied or agreed toin vmtmg by the Department’

‘Within 14 {fourteen) days of the issuing of the Compliance Notice ensure that the fandfil
-disposal site service roads are repasred and maintained in a condition which enstres unimpeded

access fo the site for vehicles transporting waste and-are kept free of waste,

Within 14 {fourteen) days of the issuing of the Compliance Notice ensure that all waste

brought to be disposed of at the New England Road Landfill site is disposed of within the

waste. dtsposai area, approved in femms of the Waste Management Licence-dated 3 July 2047
issued lo the Msunduzi Municipality for New England Landiill Snle (Rel No.
DCZZIWMUOOBWOSB)
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417

418

418

41,10

4141

Within 7 {seven) days of the i lssumg of the Compliance Notice provide the Depariment with-an

‘Action Plan for the immediate removal of the significant volumes of waste had been’ disposed of

along.access roads and-open areas outside of the approved and lined waste dlsposal area; and
the dssposa% of this waste in a lawful manner. Once approved by the Department, 1o quently and
immediately nmpéement this act%on plan and ensure the rehabditafion of the areas impacted by the
unlawful waste disposal,

Ensure that apprapriate- {angfil plant; required (o cover and compact the d;spased wasle, is
functaomng and serviced, and that within 7 {seven) days of the'issuing of the Compliance Notice
ensure that a contingency plan-is put in place in the event of faiiure of the fandfill piant required
for cavering and compaction;

This ;gr}tinggn;y.vp!an must be submitied fo-the Department within 7 (seven) days of the issuing
of meécohipliaﬂée Nolice and must addresses the measures that will implemented to ensure that
the covering and compacting plant is repaired andfor replaced within 2 maximum of 48 hours
of a fallure;

Within 7 (seven) days of the issuing of the Compliance Notice provide written confirmation of the
measures which have been taken to ensure proper on site security and access lo the tandfill site
and, fo prevent uncontrofled access and dumping outside of the workface,

Within 14 (fourteen) days of the issuing of the Compliance Notice appoint a suitably qualified
landfill site speclahs! to conduct and finalise a Techn:cal Assessment Repori of the New England
Road Landf I site wmm 30 (thirty) days of appointment, with the objective of:

41111 reviewing and assessing the current situation,

41112 .identifying the. most. appropriate and technically acceptable measures to be
implemented to manage the current waste backiogs and re-establish effective and
safe landfill site disposal practices;

41113  identifying appropriate interventions and measures needed fo ensure that the sife is
managed and operaled n accomance with the Waste Management Licence
conditions; relevant legislation; and industry best practice; and,

41.114  toidentify appropriate imeframes to implement the identified actions and measures,
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4112 The Technical Assessment Report must be submitted fo the Depariment within 30 {thirty) days
of the appointment of the suitably qualified landfil site specialist Once the Technical Assessment
Report is approved in wiiting by the. Depariment,.to immediately and. diligently adhere to and
implement the approved report within the limeframes identified in the report,

4.1.13-Within 1 (one) month of the issuing of the Compliance Notice identify and demarcate an
‘appropriate designated-area, in consultation with Department of Water and Sanitation and this
Department, for ihe.recycling{reclamation of waste to take place. This area musi be suilable for
collection and storage 1o take place and must be situaled off the aclive area of the site and must
not interfere with the daily operatian of the site, nor may it compromise areas of environmental
sensitivity

4.1.14 Within 1 {one) ‘month of the issuing of the Compliance: Notice appsint a suitably qualified
specaalxstlengmeer fo assess the stormwater management system and provide recommendations
fo ensure that all l_aachate emanating from the sile intiuding conlaminated runoff water shall.be
treated {o comﬁiy‘w’tth the: water quafity standards and discharged in a legal manner; or. be
'evappra!é&,in a"i?med dam and for; ‘be discharged into a sewer if accepted by the authority-in
-control of that sewer.

4.1.15 Within 30 (thirty) days after appoinimem of the specialist/angineer, to submit specialist reports
and recommendations and associated fimeframes for implementation compiled by the
spectahst!engmeer referred fo above; Io the Depariment and lo the Depariment of Water Affairs
-and Sanitation:for approval, Once approved to immediately implement such recommendations
and ensure that these approved recommendations and associated fimeframes for implementation
are adhered to.

4.1.16 Within 14 {fourtesn) days of the- ;ssuing of the Compliance Notice provide a detsiled and
comprehenswe Actxon Pian that ‘addresses all the other non-compliances noted in the table
conlamed in sectnon 3.1 6f this Comphance Nokce o the Depanmeni for approvai This 'Actnon
bud_gets necessary to manage_,and operate the New England- Road Landﬁil site in accordance
wilh the Waste Management Licence condilions and the requirements of the National
Environmental Management: Waste Act, 1898 Once the Action Plan is approved in wiiling by.the
Department, to immediately and diligently adhere to and implement the approved Action Plan,
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4117

43.18

Within 3 (three) months of the issuing of the Comphance Notice appoint an independent and
surtably qualified fandfil site specialist, registered with a relevant professional bady, to develop a
Decommissionmg and Rehabilitation plan for the andfil site: and. within & {six) months of the
rssumg of the Compliance Notice provide a writien submission 1o the Depariment outf ining the
Munzclpas;tys plans towards decommtssiomng and rehabilitating the New England Road Landfil
site, noling the limitations of the current landfill site in the medium to long term and in |dent:fymg
an aliemate fandfil site. The: Decomm;ssiomng and Rehabifitation plan must coniain clearly
defined recommendauons and mitigation measures: and, clearly defined responsitilities and
timefrairies for implementing these recommendations and measures

Immediately upon approval of the Becommissioning and Rehabiftation plan by the Licencing
Authority diligently inifiate: and implement the Decommissioning and Rehabiftation plan in
accordance with the timeframes specified-in the plan

5. PROCEDURAL ARRANGEMENTS,
81 if you would iike me lo va_ryl this. compliance notice, including by extending the period to which il relates,
you may make representation o me to do so.

5.2 I you wish to lodge an objection to this compliance notice, you may do so by making represeniations, in
writing to the Member of the Execuhve Councd for Economic Development, Tourism & Environmental.
Alfairs (the MEC), within 30 days of receipt of this nolice..

53 You:may also make ‘fepresentations to the MEC to suspend the operatson of the compliance notice
pendmg finatisation of the objecnon The contact detau:s of the MEC are as foliows:
The MEC: Hon, Mrs. N. Dube-Ncube
Department of Economic Deveiopm_e_nl. Tourism & Environmental Affairs

POSTAL: : PHYSICAL ADDRESS (DURBAN): R
Private Bag X 9162 181 HoosenHaffeiee Street

Pietermarntzburg: (formerly Berg Stree!),

3200 Pietermaritzburg
3201

TELEPHONE ATTENTION:
| 033 328 8000 ) Appeals Administrator: Mr- Haresh Inderiall
| MOBILE: EMAIL: haresh.inderiai@kznediea.gov.za
081731 7361 ‘

54  Imespeciive of any representation you may make to me or {o the MEC, you must comply with this
compliance notice within the time period $tated in the notice unless the MEC agrees 1o suspend the
operation of the comghance notice. _
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6. FAILURE TO COMPLY
6.1 Should you fail to comply with this compliance notice:

(&) you wilt have committed an addiional offence in'terms of seclion 49A(1)k of NEMA. Kindly take
nate that Environmental Management Inspectors (EMI} from this Department are « given wide
powers in ferms of NEMA fo investigate whether or not you have complied or are complying with
this compliance notice, and to exercise certain powers in order o enforce any contravention
thereof, including but not limited to the power to seize items used in the commission of an offence
as well as the power of arrest; and

(b) the Department will be entitled to take the fequired steps on your behalf and to ciaim from you any
costs incurred in so going.

7. CONCLUSION

7.1 If you are unclear about any aspects of this compliance notice, kindly contact the person incicated for
eanjries in writing as soon as possible; or if no 'such person is indicated then the EMi who has signed
this nofice.

Signed on this .../ Z.... day of . ,Qéwé’x Y. Rl /Cé’;@fi{&'/fiéu?

ch

Sigried by: Ms. Kim Lea van Heerden

Environmental ﬁanagement 'inspector:.(Grade 1)
Department of Economic Davelopment, Tourism and Environmental Affairs

Acknowledgement of Receipt:

Recaived by Mr.iMs.
On behalf of the company
on this day of 2020, at
Signature:
Department of Economic | Revised Compllance | DC22/WMUA0081/2015 initigls” Page 22 of 52
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Enguiries: Ms. K. van Heerden

Reference: DC22/WMLI008412015

Physical Address: 8 Warwick Road, Cascades
Tel: {033) 347 1820, Fax: (033} 347 1628

Postal Address: Private Bag X07,
Pletermaritzbury, 3202

www.ended.gov.2z

vate: 5. ML 2020

VARIATION OF REVISED COMPLIANCE NOTICE IN TERMS OF SECTION 3L OF THE NATIONAL
ENVIRONMENTAL MANAGEMENT ACT, 1988 {Act No. 107 OF 1 938)

MSUNDUZI MUNICIPALITY
Postal Address:

Private Bag X321
PIETERMARITZBURG, 3200

AND BY EMAIL

MR. SCELO DUMA Email: scelo.duma@msunduz.gov.za
Administrator; Msunduzi Municipality

AND

MR. SIBUSISO SITHOLE (Please forward to Mr, Sithole)

Former Administrator; Msunduzi Municipality

AND

MRS, NELISIWE NGCORO EmaiI:Neligiwe.Ngco%msu’nduzi.gov.za

Acting Municipal Manager: Msunduzi Municipality

Dear Sir/Madam

VARIATION OF REVISED COMPLIANCE NOTICE IN TERMS OF SECTION 3L OF THE NATIONAL
ENVIRONMENTAL MANAGEMENT ACT, 1998 {ACT NO. 107 OF 1898) AS AMENDED: NON-COMPLIANGE WITH
THE VARIATION WASTE MANAGEMENT LIC NCE (WML) ISSUED IN TERM SECTION 49 (1) AND 54 (4 OF THE
NATIONAL ENVIRONMENTAL W, E _MANAGEMENT ACT NEM:WA) 59 OF 2008 {REF NO.

DC22/WML/0051/2016) FOR THE NEW ENGLAND LANDFILL SITE, PIET ERMARITZBURG, MSUNDUZ| LOCAL
MUNICIPALITY

1. Your correspondence dated 28 February 2020, the meeting heid on 4 March 2020 and, your subsequent letter
of the same date, regarding a request o vary the Revised Compliance Nofice issued to you in terms of section
31L of the National Environmental Management Act 107 of 1998 {"NEMA"} on the 18th February 2020, refers.

Department of Economic Variation of DC22/MVML/0081/2018 I Initials; Page 1 of 3
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The Department acknowledges the submission of the request for the variation of the obligations provided in
paragraphs 4.1.3 and 4.17of the Compliance Notice issued to you on the 18th February 2020,

These obligations relate o the requirements 1o undertaken the following actions:

e "4.1.3: Within 14 (fourleen) days of the issuing of the Compliance Notice, ensure that wasle disposed
of at the New England Road Landfil site is covered and compacled on a daily basis with & minimum of
150mm of soil or other material approved by the licensing authority": and;

»  "4.1.7: Within 7 (seven) days of the issuing of the Compliance Nolice provide the Depariment with an
Action Plan for the immediate removal of the significant volumes of waste had been disposed of along
8ceess roads and open areas outside of the approved and lined waste disposal ares, and the oisposal
of this waste in a lawful manner. Once appraved by the Depariment, to difigently and immediately
implement this action plan arnd ensure the rehabilitation of the areas impacted by the uniawful waste
disposal.*

It is requested that the Compliance Notice be varied to allow for a period within which the landfil site can be
surveyed and in order to develop an appropriate filling plan in accordance with best practice guidelines and
engineering practices. If is submitted that the coveri g and compagtion of waste can only occur Tollowing the
survey the site and the development of the appropriate filling plan. It is requested that a reasonable period be
granted in order fo undertake theses activities, prior fo the requirement to cover and compact the waste being
disposed of,

Taking into consideration the urgency of actions required; and, the motivations submitted to vary the timeframes
contained within paragraphs 4.1,3 and 4.1.7 of the Revised Compliance Notice, the Department is salisfied that
there is sufficient justification to accede to the requests and to vary the timeframes as provided below,

As a Grade 1 Environmental Management Inspegtor, | hereby vary paragraphs 4.1.3 and 4.1.7 of the Revised
Compliance Notice to read as follows:

413 By the 31st March 2020, ensure that waste disposed of at the New England Road Lanafi site is
coversd and compacled on a daily basis with 2 minimum of 150mm of soil or other material
approved by the licensing authority.

417 By the 13th March 2020, provide the Department with an Action Plan for the immediate removal

of the significant volumes of waste had been disposed of along access rads ang open areas
outside of the approved and fined waste disposal ares, and the disposal of this waste in a lawful
manner, Once approved by the Department, to diigently and immediately implement this action
plan and ensure the rehabiliiation of the areas impacted by the unlawlul waste disposal.

This variation notice does not vary any other steps or timeframes contained in the Revised Compliance Notice
issued {o you on the 18th February 2020,
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8. , Should you have any queries please feel free 10 contact the Department.

Signed on this ..... 25 dayof ../ % %‘/07‘710 at.. M’me’zé/r 74

Sl ottty

Signed by: Ms. Kim Lea van Heerden
Environmenta! Management Inspector (Grade 1)
Department of Economic Development, Tourism and Environmental Affalrs

Acknowledgement of ipt:

VARIATION OF REVISED COMPLIANG NOTICE IN TERMS OF SECTION 31L OF THE NATIONAL
VIRONMENTAL _MANAGEMENT ACT 1998: NON-COMPLIANCE WITH THE _VARIATION {__WASTE

MANAGEMENT LICENCE (WML) ISSUED IN TERMS SECT ION 49 (1) AND 54 (1) OF THE NATIONAL

ENVIRONMENTAL WASTE MANAGEMENT ACT NEM:WA) 53 OF 20 REF NO. DC22/WML/06061/2016) FOR THE

NEW ENGLAND LANDFILL SITE, PIETERMARITZBURG, MSUNDUZI LOCAL MUNICIPALITY

Received by Mr.Ms

On behalf of the company

on this day of 2020, at

Signature;
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Enquiries: Ms. K. van Hesrden

= dt Reference; DC22/WMLIO06172016
sk C0lea Physical Address: § Warvick Road, Cascades
AR — Tek: {033) 3471820, Fax: {03) 347 182§
”"’"ﬂ pip Postal Address: Private Begy %07,
WMA?::M founsm and Pistermaritzbucg, 3262
y Environmental www.kended gov.za

PROVINCE OF: KWAZULU-HATAL
Date: 22 Vet rfn 2020

2nd VARIATION OF REVISED COMPLIANCE- NOTICE IN TERMS OF SECTION 31L OF THE NATIONAL
ENVIRONMENTAL MANAGEMENT ACT, 1998 {Act No. 107 OF 1998)

MSUNDUZI MUNICIPALITY
Postal Address:

Private Bag X321
PIETERMARITZBURG, 3200

AND BY EMAIL

MR. SCELO DUMA Email; sceio duma@msunduzi gov.za
Administrator: Msunduzi Municipality

AND

MR; SIBUSISO SITHOLE (Please forward to Mr, Sithole)
Former Administrator: Msunduz| Municipality

AND

MRS. NELISIWE NGCOBO Emait:Nelisiwe Nocobo@msunduzi.aov.za

Acting Municipal Manager Msunduzi Municipality

Dear SinMadam

1. Your correspondence . dated 16 March. 2020, including as Annexure B, the request to vary ths Revisad
Compiiance Notice issuad to you in terms of seation 31L of the National Environmental Management Acl 107 of
1998 {*NEMA") on the 18th Fabruary 2020, refer.
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The- Department acknowiedges the submission of the request for the variation of the obligations provided in
paragraphs 4.1.3; 4.1.5 and 4.1.6 of the Revised Compliance Notica issued to you on the 18th February 2020
(as varied),

These obfigations relate to the requirements to underiaken the following actions;

* "413: By the 23rd March 2020, snsure that wasfe dispased of at the New England Foad Landf
site is covered and compacied on a dady basis with a minimum of 150mm of soil or other materisl
approved by the licensing authority” and;

o 415 Within 4 (fourteen) days of the issuing of the Compliance Nolice ensure tha! the fandfilt
dispasal site service roads are repaired and maintined in @ condition which ensures unimpeded
access to the site for vehicles transporting waste and are kapt free of wasls.

» 418 Within 14 (fourteen) days of the issuing of the Compliance Notice ensure that all waste
brought to'be dispased of at the New England Road Landfill site is disposed of within the waste
disposal ares, spproved in temns of the Wasle Management Licence galsd 3 July 2017 issued fa the
Msunduzi Municipality for New Englang Landf¥ Site (Ref No. DC22/WMLA061/20 16)."

It Is requested that the Complianca Notice be varied to allow for a period develop an appropriate filling plan in
accordance with best practice guidelines_and engineering practices, 1t is noted that the landfill site has been

surveyed however. coordination . between senvice- providers and the Municipality is required to- establish a.

practical operational plan for the filing and management.of the site. It.is submitted thal the covering and
compaction of waste can anfy occur following the development of the filing and operational pian. ik is requested

that & reasonable period be granted in order to undertake theses activities, prior o the requirement to cover and
compact the waste being disposed of,

It is further Suggested that road" repairs to the perimeter road.and north access can only be underiaken
following the removal of waste that has been flegally disposed of adjacent to the road way.

Taking into consideration the urgency of actions required; and, the motivations submitted lo vary the limeframas

contained within paragraphs 4.1.3; 4.15 and 4:1.6 of the Revised Compiance Nolice, the Department is
satisfied that there s sufficient jusiification to @cceds to the requests and-to vary the timeframes as provided
below.

As a Grade 1 Environmental Management Inspecior, | hereby vary paragraphs 4.1.3; 4.1.5 'and 4 16 of the
ws;

Revised Compliance Notice to read as foliows:

4.1.3 By the 31st March 2020, ensure that waste disposed of at the New England Road L.andfy sitg is

covered-and compacted on-a dally basis with & minimum of 150mim’of soil ar other material
approved by the licensing authorty.

415 By the 31st March 2020, ensure that the landfif disposal site senvice roads are repaired and

maintained in & condition which ensures unimpeded access lo the site for vehicles transporting
waste and are kept free of waste. '

416 By the 31st March 2020, ensure that all waste brought to be disposed of at the New England
Road Landfili site /s disposed of within the waste disposal arsa, approved in terms of the Waste

This vatiation notice does not vary any other steps or imeframes contained in the Revised Compiiance Notice
Issued to you on the-18th February 2020,
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g Should you have any queries please feel free to contact the Department

Signed on this ... ... . dayof . ﬁﬁ"‘{ AL . ﬂ%@a(@a@u

<

‘?%yffd:’?ﬁ&?’/
Signed by, Ms. Kim Lea van Heerden

Environmental Manag‘e_'ﬁlant inspector (Grade 1)
Department of Economi¢ Development, Tourism and Environmental Affairs

Acknowledgement of Recaipt:

2nd_VARIATION OF REVISED COMPLIANCE NOTICE IN TERMS OF SECTION 3iL OF THE NATIONAL

ENVIRONMENTAL MANAGEMENT ACT, 1998: NDNoCOM__UANCE WITH THE VARIATION WASTE
MANAGEMENT LICENCE ML) iSSUED IN TERMS SECTION 49 (4 AND 54 (1) OF THE NATIONAL

ENVIRONMENTAL WASTE MANAGEMENT ACT (NEM:WA) 59 OF 2008 (REF NO. DC22/WML/0061/2016) FOR THE

NEW ENGLAND LANDFILL SITE, PIET ERMARITZBURG, MSUNDUZI LOCAL MUNICIPALITY

Received by Mr./Ms

On behalf of the company

on this day of 2020, at ‘-
Signature:-

E_Emironmenial Aﬁairs _I_ Noﬁce o Landfiil Sile _ / “Z{ fm .

S
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-

Kimera Dhaver

frony: Marche B. Anthany <Marche Anthony@msunduzi.gov.zas

Sent: 17 June 2020 04:10 PM

To: Kim Van Heerden; Jan Felton; Kimera Dhaver; Kim Van Heerden;
scelo.duma@kzncogta.gov.za

Ce Madeleine Jackson; Mbongeni Mathe; Amidah Mnguni; 'Wilson Mhlango'; Madoda
Khathide

Subject: R: revised compliance

Attachments: We sent you safe versions of your files; Untitled_16062020_234031.pdf

Mimecast Attachment Protection has deemed this file to be safe, but always exercise caution when opening files.

Good morhing Kim, Mr Felton and Mr Dhaver

Please find attached document sent on behalf of the City Manager, Mr Khathide. Apologies for the delay,
we have been experiencing network problems.

Regards
—aarché
Marche B. Anthony
Personal Assistant- CMO
City Hall, 1st Floor Room 102
Chief Albert Luthuli Street
PMB
3201
033 392 2666

Marche. Anthonv@msunduzi.gov.za
Msunduzi Municipality
www.msunduzi.gov.za

[Msunduzi)

“Gisclaimer

The information contained in this communication from the sender is confidential, it is intenced solely for use by the recipient
and others authorized to receive i, If vou are not the recipient, you are hereby notified that any disclosure, copying, distribution
or taking action in relation of the contents of this imformation is strictly prohibited and may be unfawful.

This email bas been scanned for viruses ang malware, and may have been automatically archived by Mimecast tid, an
tnnovator in Software as a Service (Saa$) for business, Providing 3 safer angd more uselul place for your human generated
deta. Specializing in; Security, archiving and compliance, To find out more {lick Hers.



The Msunduzi Municipality

Private Bag X 321 City Hall, Chief Albert Luthufi Street
Pietermaritzburg Pietermaritzburg
3200 3201
(033) 392 2002 121, gov.2 g
PIEETERMARITZHUR
MSUNDUZI
Enq: M Mathe Tel, 033 3922880 E-mail: Mbongeni.Mathe@msunduzi.gov.za
05 June 2020
“WITHOUT PREJUDICE"

Ref: NERLS Compliance Notice

Enquiries: M Govender

Cell: 082 129 4320
109 Alan Paton Avenue
Scottsville
3201

Ms. Kim Lea van Heerden

Environmental Management Inspector

Department of Economic Development, Tourism and Environmental Affairs.
Private Bag X07

Pietmaritzburg

3202

Dear Madam

RE: REVISED COMPLIANCE NOTICE IN TERMS OF SECTION 31L OF THE NATIONAL
ENVIRONMENTAL MANAGEMENT ACT, 1998 {(ACT NO 10 OF 1998) AS AMENDED: NON
COMPLIANCE WITH THE VARIATION WASTE MANAGEMENT LICENCE{WML) ISSUED IN
TERMS OF SECTION 49 (1) AND 54 (1) OF THE NATIONAL ENVIRONMENTAL WASTE
MANAGEMENT ACT (NEM: WA) 59 OF 2008 (REF NO DC22/WMLJ 0061/ 2016) FOR THE NEW
ENGLAND LANDFILL SITE, PIETERMARITZBURG, MSUNDUZ2! LOCAL MUNICIPALITY:
REPRESENTATION TO EXTEND TIME PERIOD.

OFFICE OF THE CITY MANAGER
Telephone/uClngo: 033 3922002 Privats Bag/ isikhwama; X321
FacaimiiefiFekisl: 0888047308 - Pletermaritrhurg/ePletermarttzbury; 3200
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Your revised letter of compliance dated 18™ of February 2020 has reference.

In terms of paragraph 5.1 of the revised compliance notice dated 18 February 2020, an invitation
was extended to the Munlcipal Mansger to make represantation to vary the issued compliance
notice including the extension of the time period.

As the Accounting Officer of the Msunduzi Municipality, | would like to make the following
representations to vary and extend the time periods stipulated in paragraph 4.1.3, 4.1.7, 4.1.8,
4.1.9,4.1.11,4.1.12,4.1.14, 4.1.154.1.18, 4.1.17 and paragraph 4.1.18 of your instruction as set
forth below:

PARAGRAPH 4.1.3

The time period stipulated for the covering and compaction on daily basis with a minimum of 150
mm or other approved material is 14 (fourteen) days of the issuing of the notice. This time period
cannot be reasonably achieved due to the following reasons:

1) The Municipality, through the approved Supply Chsin Management Processes and
procedures need to have procurement instrument to hire/repair the necessary plant and
equipment to ensure that the deposited waste is covered with a minimum of 150 mm of
soil. It is estimated that the Supply Chain Management Division will need 90 days to
procure the necessary contracts for the hire/repair of the necessary equipment and
ptant.

It is anticipated that that the above process will resgsonably be accomplished by the 31% of August
2020,

Accordingly, we request that tha timsline herein be extended and varied to the 31 August

PARAGRAPH 4.1.7

The time period stipulated for the action plan for the removal of the significant volume of wasta
slong the access road and open areas is seven {7) days from the date of the notice. The stated
timeline cannot be reasonably achieved for the following reasons:

)] The Municipality, through the approved Supply Chain Management Processes and
procedures  need to have procurement Instrument to hire 2 x payloaders and 10 X tipper
trucks for a period of ninety days for the removal of the significant volume of waste n the
amount of approximately 42, 000 m? along the access roads.

OFFICE OF THE CITY MANAGER
Teisphone/uClngo: 033 3922002 Private Bag / lsiihwamn: X321
FacsimliaiFekinl; 0BS8047300 Pistarmaritzburg/ePletsmerizbury 3200
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Accordingly, we hereby request an extsnsion.of the period herein to tha 31 August 2020 to’
produce the action plan for the removal of the significant voltime of waste along the access
road and open areas (It is anticipated that the waste will be removed by the 30* of
Novemnber 2020).

PARAGRAPH 4.1.8 AND PARAGRAPH 4.1.9

The time period stipulated for the Municipality to ensure that appropriate tandfil ptant, required to
cover and compact the disposed waste, is functioning and serviced and for the Municipality to
submit a contingency pian to addresses the measures that will implementad to ensure that the
appropriate landfill plant for covering and compacting is repaired and/or replaced within a
maximum of 48 hours of a failure Is 7 (seven) days from the date of the notice. The stated
timeline cannot be reasonably achieved for the following reasons:

The Municipality, through the approved Supply Chain Management Processes and procedures
need to have procurement instrument to hire/repair appropriate landfill plant, required to cover and
compact the disposad waste on daily basis. The contract with the Service Provider for the
provision of the plant will have a contingency clause to ensure that the hired landfill plant for
covering and compacting is repaired and/or replaced within a maximum of 48 hours of a failure,
itis estimated that Supply Chain Management Division will need ninety days to putsuch a
contract in place.

Accordingly, we hereby request an.extension of the period herein to the 31 of August 2020
for the Munlclpality to ensurs that a hire contract for appropriate landfill plant, required to
cover and compact the disposed wasts, with a contingency plan to addresses the measures
that will lmplemented 10 ensure that the appropriate landfill plant for covaring and
compacting Is repalred and/or uplaced within a maxlmum of 48 hours of a fallure is in
place.

PARAGRAPH 4.1.11

The time period stipulated for the Municipality to appoint a suitably qualified landfill site specialist ta
conduct and finalise a Technical Assessment Report of the New England Road Landfill site,
including:

4.1.11.1 Reviewing and assessing the current situation,

41.11.1.1 Identifying the mest appropriate and technically acceptable measures to be
implemented to ‘manage the current waste backlogs and re-sstablish effective and
safe landfill site disposal practices.

4.1.11.1.2 identifying the most appropriate and technically acceptable measures fo be
implemented to manage the current waste backlogs and re-establish effactive and
safe landfill site disposal practices.

OFFICE OF THE CITY MANAGER
TelephonafuClngo: 033 3922002 Private Bag / tylicdhwama: 321
FacaimisAFakisl: DMGBO4TI0D Platermaritzburg/sPistermaritcburg 3200
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4.1.11.1.3 ldentifying appropriate interventions and measures needed to ensure that the site
is managed and operated in accordance with the Waste Management Licensa
conditions; relsvant leglsiation: and industry best practice; is fourteen (14) deys
from the date of the notice. The stated timeline cannot be reasonably achiever for
the following reasons:

The Municipality, through the Project Management Division and the Supply Chain Manageament
Division are expected to finalize the appoirtment for Emzansi Engineers in Thirty (30) days from 1
June 2020,

Accordingly, we hereby request an extansion of th'-»pdi"lod hereln to 30 Jiiiie 2020 to finalize

the appointment of a suitably qualified landfill ";lgo specialist to conduct and finalise a
Technical Assassment Report of the New England Road Landfill site,

PARAGRAPH 4.1.12

The time period stipulated for the Municipality to Submit the Technical Assessment Reportto the
Depariment is forty-four (44) days from the date of the notice, The stated timeline cannct be
reasonably achieved for the following reasons:

The Municipality, through the Project Management Division and the Supply Chain Management
Division are expected to finalizs the appointment for Emzansi Enginesrs on 30 Juna 2020.
Emzanel are expected to finish the Technical Assessment Report sixty (80) days after the
finafzation of the appointment.

Accordingly, we hereby request an extenslon of the period herein to 31 August 2020 to

submit the Technical Assessment Report to the Department.

PARAGRAPH 4.1.14

The time period stipulated for the Municipality to appoint a suitably qualified specialist/enginser
fo assass the storm water management system and provide recommendations 1o ersure that all
leachate emanating from the site including contaminated runoff water treated and disposed lawhully
is thirly (30) days from the date of the notice. The stated timeline cannot be reasonably achieved
for the following reasons:

The Municipality, through the Project Management Division and the Supply Chain Management

Divislon are drawing up a Service Level Agreement for Emzansi Engineers to assess the storm
waler management system arl provide recommendations to ensure that all leachate emanating
from the site, including contaminated runoff water, is treated and disposed lawfully, This will be
finalized after the Covid-10 lockdown period. it Is estimated that the Supply Chain Management
Division will need thirty (30) days to finalize the SLA.

Accordingly, we hereby request an extsnsion of the period herain to 30 June 2020 for the
Supply Chain Management to finalize the appointment of Emzansi Engineers.

OFFICE OF THE CITY MANAGER ‘
TelaphoneluClingo: 033 3922002 Privats Sag/ isikhwama: X324
Facsimlie/Fokisl; 0868047300 Mmmmmmadnm 3200
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PARAGRAPH 4.1.15

The time period stiputated for the Municipality to submit specialist stonm water/ leachate report
and recommendations and associated imeframes for implementation compiled by the
specialistengineer is Sixty (60) days from the date of the notice, The stated imeline cannot be
reasonably achieved for the following reasons:

The Municipality, through the Project Management Division and the Supply Chain Management
Division are expected to finalize the appointment for Emzansi Engineers to assess the stosmn water
management system and provide recommendations to ensure that all leachate emanating from the
site including contaminated runoff water is treated and disposed lawfully by 30 June 2020, It is
estimated that Emzansi Engineers will need Sixty (80) days to finalize the commission.

Accordingly, we hereby raquest an extension of the period herein to 31 August 2026 for the
Municipality to submit specialist storm water/ leachate report and recommendations and
associated timeframes.

PARAGRAPH 4.1.16

The time period stipulated for the Municipality fo provide a detailed and comprehensive Action Plan
that eddresses all the othar non-compliance noted in the table contained in section 3.1 of the
revised Compliance Notice to the Department for approval is Fourteen (14) days from the date of
the notice. The stated timeline cannot be reasonably achieved for the following reasons:

The Municipality has to communicate with the Service Provider to get details of the registered
interested and affected pariies who participated in the application for the conversion of the waste
permit to the Waste License. This process was delayed by the declaration of the Covid-19
Lockdown. It is expected that communication with Envitech Solutions will be finalized by the 30™of
Juna 2020, '

Accordingly, we hereby request an extension of the period herein to 31 July 2020 f6r the
Municipality to provide a detailed and comprehensive Action Plan that addresses all the
other non-compliance noted in the table contained in section 3.1 of the revised Compliance
Notice to the Department for approval.

PARAGRAPH 4.1.17

The time period stipulated for the Municipality to appoint an independent and suitably quakfied
landfill site specialist, registered with a relevant professional body, to develop a long-term
operational pian including decommissioning and tehabﬂitatlon plan for the landfill site Is three (3)
months from the date of the notice. The stated timeline cannot be reasonably achieved for the
following reasons:

The Municipaliity, through the Project Management Division and the Supply Chain Management
Division are expected to appoint an independent and auitably qualified landfi! site specialist,
registered with a relevant professicnal body, to deveiop a long-term operational plan including the
Decommissioning and Rehabillitation plan for the landfill site in three months after 1 June 2020.

Accordingly, we hereby request an extension of the period harsin to 31 August 2020 for the
Municipality to appoint an independent and sultably qualified landfill site speclalist,

OFFICE OF THE CITY MANAGER
TalsphonsiuCinge: 033 3822002 Private Bag / lsikiwama: X324
FacsimBRaAFekisi: 0388047309 Plstarmaritzburg/ePistermarttzbung 3200
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registored with a relevant professionsl body, to develop a long-term operational plan
ineiuding decommissioning and rehabilitation plan for the landflll site.

PARAGRAPH 4.1.18

The time period stipulated for the Municipality to provide a written submission to the Department
outiining the Municipality's long-term operational plan including plans towards dscommissioning
and rehabilitating the New England Road Landfill site is three (3) months from the date of (he
notice. The stated timeline cannot be reasonably achiavad for the following reasons:

The Municipality, through the Project Management Division and the Supply Chain Management
Division are expacied to appoint an independent and suitably qualified landfill site specialist,
registered with a relevant professional bady, to develop a long-term operalional plan including the
Decommissioning and Rehabilitation plan for the landfil site by 31 August 2020. I is expected that
it will take the specialist six (8) months for the Specialist to finalize plans.

Accordingly, we hereby request an extension of the period herein to 28 February 2021 for
the Municipality to provide a written submission to the Department outlining the

~~  Municipality's iong-term operational plen including plans towards decommissioning anc
rehabilitating the New England Road Landfili site.

Regards

NG

M P KHATHIDE

CITY MANAGER
r\
OFFICE OF THE CITY MANAGER
TelephonsiuCingo: B33 3922002 Private Bag / tsikhwama: X521
Facaimiin/iFakisl: 0588047300 PistermartzburgioPistermanitbing 3300
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KwaZulu-Natal Ministry of Econ;.bmlc Development, Tourism and
Environmental Affalrs

DC22/WML/0061/2016
OBJECTION DECISION

In the matter betwean:
Msunduzi Local Municipality Objector

KwaZulu-Natal Department of Economic Development,
Tourism and Environmental Affairs
Respondsnt

OBJECTION IN TERMS OF SECTION 3tM OF THE NATIONAL ENVIRONMENTAL
MANAGEMENT ACT (ACT NO. 107 OF 1998), AS AMENDED, (NEMA), AGAINST THE
REVISED COMPLIANCE NOTICE IN TERMS OF SECTION 31L OF THE NATIONAL
ENVIRONMENTAL MANAGEMENT ACT, 1998 (ACT NO. 107 OF 1998) AS AMENDED
AND ITS SUBSEQUENT 3" VARIATION OF REVISED COMPLIANCE NOTICE IN
TERMS OF SECTION 31L OF THE NATIONAL ENVIRONMENTAL MANAGEMENT ACT,
1898 (ACT NO. 107 OF 1998) AS AMENDED: NON COMPLIANCE WITH THE
VARIATION WASTE MANAGEMENT LICENSE (WML) ISSUED IN TERMS OF SECTION
49(1) AND 54(1) OF THE NATIONAL ENVIRONMENTAL WASTE MANAGEMENT ACT
(NEM:WA) 59 OF 2008 (REF NO. DC22/WML/0061/2016) FOR THE NEW ENGLAND
LANDFIL SITE, PIETERMARITZBURG, MSUNDUZ! LOCAL MUNICIPALITY
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1. Introduction

1.1. Before me is an objection lodged in terms of section 31M of the National
Environmental Management Act 107 of 19888 ("NEMA®), which relates to an
objection to the Revised Compliance Notice dated 18 February 2020, and its
subsequent 3™ Variation issued in terms of the same Act.

1.2. The objector Is Msunduzi Local Municipality, which is aggrieved by the declsion ¢f the
KwaZulu-Natal Department of Economic Development, Tourism and Environmental
Affairs (EDTEA) (“the Depariment”) to refuse the request for the variation of the
timeframes and to make a finding of non-compliance.

1.3. In this regard the objector seeks that the objection be upheld and further seeks the

following:

1.3.1. The decision of the Environmental Management Inspector (EMI) for refusal to
grant variation of the timeframes as conteined in the request dated 5 June 2020
be set aside.

1.3.2, That the matter be referred to the EMI for fresh consideration of the request for

variation, by applying her mind to the grounds of objection as outlined in the
objection lefter dated 25 August 2020, and for her to decide the matter In a
raasonable, bona fide, fair and just manner.

1.4. Below, | sef out the relevant background.

2. Background

21. The documents before me reveal that New England Landfill site managed by
Msunduzi Local Municipality has been characterised by a history of pre-compliance
and compliance notices Issued in respect of non-compliance to the Waste
Management License.

22. At the heart of the current objection is the 3™ Variation Notice of the Revised
Compllance Notice igsued by the Department against Msunduzi Local Municipalily.

23. The jist of the Notice is that Msunduzi Local Municipality failed to adhere to the
provisions of the law in respect of some activities conducted within New England

landfill site.

24, The full details of the noncompliance are contained in the Revised Compiiance Notice
and its subsequent Variations.

25. In order to reach thls decision, | have considered all relevant information and
documentation including:

251, Notice of Intention to issue a Compliance Nofice: Non-Compliance with the
Variation Waste Management License issued in terms of section 49(1) and
54(1) of NEM: Weaste Management Act, 59 of 2008 datad 22 February 2019.

252 Compliance Notice: Non-Compliance with the Variation Waste Management
License dated 15 May 2019.
253, Notice of intention to Issue & Revised Compliance Notice: Non-Compliance with

the Variation Waste Management License dated 13 February 2020.
254. Revised Compliance Notice dated 18 February 2020.
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2.5.5.

256,
2.5.7.
2.5.8.
2.58.

2.5.10.

2.5.11.

2.5.12,
2.5.13.

2.5.14.
2.5.15.
2.6.16.

2.5.17.
25.18.
25.18.
2.6.

2™ Variation of Revised Compliance Notice: Non-compliance with the variation
Waste Management License dated 23 March 2020.

Variation Request letter from the Department dated 7 August 2020,
3™ variation of Revised Compliance Notice dated 17 August 2020.
Msunduzi Local Municipality's objection letter dated 25 August 2020.

The Department’s responding Memorandum to the Objection from Msunduzi Local
Municipality of September 2020.

MEC internal Memorandum relating to non-compliance to the Revised Compliance
Notice as dictated by section 31N (2) of the National Management Act {No. 107
of 1898) as amended (undated and unsigned copy).

Timsline schedule relating to the history and sequence of events with respect to
New England site (undated).

Legal opinion re New England Landfill site dated 14 February 2020.

Various e-mails exchanged between the Department and Msunduzi Local
Municipality regarding the New England Landfill site.

National Environmental Management Aci, 1898 (NEMA) as amended.

National Environmental Management: Wasie Act 59 of 2008,
Regulations 1o NEMA relating to qualifications criteria, training, and identification
of, and forms to be used by, Environmental Management Inspectors and
Environmental Mineral Resources Inspectors dated 31 May 2017.

Promotion of Administrative Justice Act 3 of 2000 (PAJA) as amended.

National Appeals Regulations, 2014.

Constitution of the Republic of South Africa, 1998.

it is against the background set out above that | consider the objection before me.

3. Grounds of objection:

301 »
3.2.

The objection resis on the following points:

The timeframes Imposed by the EMI in the Compliance Notices are unreasonatie,
and the Municipality was not given enough time to address such issues, and the EMi
feiled to take into account the constraints faced by the Municipality. The said
constraints are outlined as follows:

Page 3 of 11
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3.2.1.
3.2.2
3.2.3.
3.24.

3.2.5.
3.2.6.
3.27.
3.28.

3.29.

3!3'

34.

3.5.

3.6.
3.6.1.
3.62

4.
4.1

4.2

4.3.

4.4

Shortage of excavators or front loaders.
Limited water tankers that proved {o be a serious challenge.
Chalienges of human resources and limited capacity to dsal with landfill site.

Poverty within the municlpality, creating dependency on the site, as more pecple
live off the site.

Armed gangs fighting over the access to waste and the control of the site.
The limited lifespan of New England Landfill site (6 to 10 years).
Mechanical breakdowns of sarth moving plant.

Act of sabotage at the landfll site, which disrupted progress made as resournes
were diverted.

That the Municipality is currently under section 139 intervention, with sevare
financia! constraints.

There has been unreascnable delay in responding to the most recent request for
variation of the timeframes, the sald request was recelved by the EMI on 17 June
2020 and the decision for refusal was communicated on 17 August 2020 ~ a delay
of two months.

Furthermore, this was communicated simultaneously with & finding of non-compliance,
which is procedurally unfair and is contrary to the spirit of fair and just administration.
The delay was Interpretated by Msunduzi to mean silent approval of the variation
request.

The Objector attached a Compliance Report dated 31 July 2020 to their Objection.
The report detalls the Compliance Notice Instructions they have managed to
complete, those that are ongoing and those that they have yet to compleste.

In the Notice of Objection the Municipality concludes by seeking the following reliaf:

The decision of the EMI relating to their refusal of the application for a variation of
timeframes in the request of 5 June 2020 be set aside; and
That the matter be referred {o the EMI to consider the application for a variztion
afresh so that the matier may be decided in a reasonable, bona fide, fair and

just manner.
Objeclor's submissio

In the maln the submission of the objector is captured by the grounds of appeal as
autlined above. However in summary, the Objector's submission is the following:

The objector contends that the EMI has imposed unreasonable timeframes and placad
undue weight on what happened prior to the issuing of the Compliance Notice in
February 2020.

The objector contends that the Depariment falled to take the issue of the shortage of
equipment and human resources into account.

The Department Is accused of ignoring the fact that the Municipality was placed under
administration in terms of Section 139 of the Constitution.
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4.5.

4.6.

5.1.

5.2

53

5.4.

5.5.

5.6.

6.7.

5.8

5.9.

The Department has failed to consider that the landfill site is a source of livelihoods
duse to the poverly within the Municipelity.

The Department has failed fo take into consideration progress made in complying
despite the unreasonable timeframes.

Dspartment’s reaponse to the objection

The Department contends that the New England Landflll site has & history of poor
management, with significant landfill site fires that have impacted on human health
and wellbsing and on the environment.

The Department maintains that the New England Landfill site has not been managed
in line with the Waste Management Licenee, which has led to the issuing of
Compliance Notices instructing certain actions to be undertaken within epecified

timss.

The Department contends that in all instances the Municipality was given ampie time
to submit representations, and in most instances, this was not forthcoming.

The Depariment contends that it has issued several written wamings to the
Municipality.

The Depariment avers that it closely monitored the responses and interventions and
on request varied the timeframes due o constraints faced by the Municipaiity, and in
the context of Covid 19,

The Department contends that several meetings have besen held with the Municipality
in a cooperative manner, with the intention of assisting where possible.

The Department avers that the request for variation submitted by the Municipality
dated 17 June 2020 was the third one for variation of the timeframes. Some actions

were required to have been completed already.

The Departrent contends that regarding the variation at issue, it requesied a meeting
to deal with some disparities on 30 June 2020 and this request was not responded
{o. Another reminder was sent until the meeting eventually took place on € July

2020.

The Department submits that another reminder was sent to- Msunduzi Local
Municipality on 7 August 2020 requesting the Municipality, among other things, to
submit a response regarding variation with the revised Compliance Notice, where
the legal opinion received was also highlighted, and no response was received in

this regard.
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5.10. The Depariment further submits that another urgent request was sent on 17 August
2020 to the municipality and the response received only referred to two actions as
acceptable in terms of timeframes extended to 31 January 2021, namely site closure
and rehabiiltation plan. :

5.11. The Department avers that it was prepared to consider those items that had not
expired for variation to 31 January 2021 when the request to vary the Revised
Compliance Notice was submitted, citing those that were indeed varied to 31 Jan
2021.

5.12. The Department contends that it has made every effort to consult and get inputs from
the Municipality prior to issuing a decision on the third request, in a just and fair
mannet within what is permissible in law.

5.13. The Department avers that it has issued more than three variations of the Revised
Compliance Notice to accommodate the Municipality and to try and gel them fo
comply.

5.14. The Department acknowledges that there has been partial compliance, but the overall
assessment is that there has been a failure to comply.

5.156. The Department maintains that it is unabie to vary - 4.1.3; 4.1.7; 4.1.8; 4.1.9; 4.1.11;
4.1.12; 4.1.14; 4.1.15; and 4.1.16; however, the Department s able to consider the
action specifled in paragraph 4.1.17 and 4.1.18 of the Revised Compliance Notice.

5.46. The Depariment avers that the reporting to the MEC has been done as a legal
requirement in accordance with section 31N (2) of NEMA.

6. Legal considerations

6.1. The powers to issue a Compliance Notice by the Department are derived from section
31 L of NEMA, which applies If there are reasonable grounds to belleve thet a
person has not complied with the Act, in this instance the non-compliance to
conditions of Waste Management Licanse.

68.2. Section 31 M further provides that any person who receives a Compliance Notica in
terms of section 31L may object to the Notice by making representations, in writing,
to the Minister or MEC, as relevant, within 30 days of receipt of the Notice.

6.3. In this regard, the Minister or MEC may revoke or vary the relevant permit or take
any necassary steps as may be appropriate.

8.4. The Objector in this instance has correctly exercised its rights to object as per the
provision of 31M, that a person who receives a compliance notice in terms of section
31L may object to the notice by making representations, in writing, to the Minister or
MEC, as the case may be, within 30 days of receipt of the notice, or within such
longer period as the Minister or MEC may determine.

8.5. Section 31L (3) of the NEMA states that an EMI may, on good cause shown, vary a
compliance notice and extend ths period within which the person must comply with
the notice. Section 31L{4) places an obligation on a person who recelves a
compliance notice to comply with that notice within the time period stated in the
notice unless the Minister or MEC has agreed fo suspend the operation of the
compllance and non-compliance with a compliance notice and the actions and
associated timeframes included therein Is a criminal offence In terms of section

48(A(1)(k).
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6.6. Accordingly, the Department has effecled several variations as empowered by section
31L (3).

6.7. It Is further noted that the Department obtained a lsgal apinion, which stated that itis
iregular to grant a request after the expiration of a timeframe in the context of the
criminafity on non-compliance with the issued Compliance Notice in terms of NEMA.

6.8. ltis a fact that the Depariment has legislative duties that need to be implemented,
and these cannot be avolded. Section 31N (2) of NEMA, for example, compels the
reporting of non-compliance to the Minister or MEC as the case may be.

6.9. Al spheres of government are bound by the principles of co-operative governance
and intergovernmental relations as dictated by Chapler 3 of the Consfitution. In this
instance, section 41 {1){h) will be relevant in that organs of state must co-operate
with one another In mutual trust and good faith by among other things, assisting and
supporting one ancther.

6.10. Furthermore, Chapter 3 of NEMA also impress upon issues of co-operaiive
governance.

8.11. Therefore, the need for both the Department and Msunduzi Local Municipality to co-
operate with each other is a clear requirement of various plecss of lepisiation.

7. Consideration of the grounds of appeal

7.1.  In order to avold burdening this decision with repetitions, the grounds of appeal will
be grouped so as to aliow consideration where the response may be similar.

7.2. The first and main issue raised by Msunduzi Local Municipality appears to be the
unreasonablensess of the timeframes imposed by the EMI, and the alleged failure of
the Department to take into consideration several factors as outlined.

7.3. The second group of issues can be summarised as sabotage, shortage of resources,
poverty within the Municipality, armed gangs fighting over access, limited lifespan of
New England Landfill site and the breakdown of equipment.

7.4.  The last group will be the issue of delay, the Municipality's administration under
gection 139, progress made in meeting the conditions and whether there is any need
for the decision to be sent back for a fresh consideration.

7.5. The Municipality ls undoubtedly within its right to Iodge an objection and seek a
remedy, if it holds the view that the administrative action is defective or unfair. As
such | proceed to consider each group of grounds of objection in tum.

7.6.  Firetly, the timeframes imposed in the Compliance Notice are perceived by the
Municipality to be unrealistic and unachievable as they currentty stand.
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7.6.1.

7.8.2.

7.6.3.

7.6.4.

7.6.5.

76.6.

7.8.7,

7.8.8.

7.6.8.

7.6.10.

7.6.11.

7.6.12.

in this regard | note that in all instances, the Depariment has first issued the
Notice of Intention to issue a Compliance Notice as evidenced by the document
dated 13 February 2020, despite the fact that it has an option to bypass the
intention stage, and proceed directly to issus the Compliance Notice if It is
convinced that the activitles conductad are posing an immediste threat to the
environment.

in my view, the issuing of a Pre-Compliance Notice presented a perfect
opportunity for the Municipality {o raise all issues it was not happy about or
issues that were perceived not to be achievable within the set timeframes (as
clearly highlighted under paragraph 4 of the said intention).

| also note that the Department went further to issue a Revised Compliance
Notice dated 18 February 2020, which also afforded the municipality (under
paragraph 5.1) an opportunity for variation and extension.

I further note that the Depariment has indeed issued several variations, threa to
be exact, and that in itself must be considered to be more than a reasonsble
opportunity for compliance.

In my view, the opportunity to vary can among other things serve as an opportunity

to deal with what is perceived {o be unachievable within the set timeframes In
this context.

The documenits at my disposal also reveal that there were several meetings held
between the Municipality and the Depariment, which presented a platform to
raise whataver issues the Municipaiity may have been unhappy about.

it is evident from the correspondence on file that efter receiving the third request
for variation on 17 June 2020 the Department took it upon itself to request a
mesting with the Municipality providing 7 or 8 or 9 July 2020 as possible dates.

When a response was not received by the Department, a fresh request was made

until the meeting eventually took place on 8 July 2020, where the Municipaility
was expected to revert to the Department with an amended request to vary.

This in itself is a clear demonstration, in my view, of the extent the Department
went to in trying to have this matter resolved in line with the principles of to-
operative govemance. it is noted however that the Municipality has not been as
cooperative as one may have expected.

The provisions of section 31L {4) are significant in that it places an obligation on
a person who receives a compliance notice to comply with that notice within the
stipulated timeframes. Even after the meeting of 9 July 2020, the Municipality
did not honour the agreement, as the period belwsen the 8" and 20" July was
reasonable enough for the Municipality 1o revert back to the Department with
proposed amendments fo vary given the urgency of the matter. This was some
time before the unfortunate fire incident on 20 July 2020 which the Munlcipality
claim to have been a distraction to their timeous compliance and cooperation.

It would appsar that the unreasonableness only became apparent to the
Municipality when a refusal to vary was presented as communicaied by the
Jettars dated 7 August 2020 and 17 August 2020,

it Is noted that the refusal was not presentad without reasons, the Department
clearly stated its dilemma in the context of the legal opinion oblained which
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clearly stated that it will be irreguiar to vary conditions where timeframes had
since lapsed.

7.6.13.  Even under these circumstances, the Depariment stili showed goodwill by varying
thosa conditions that had not expired and remained valid to 31 January 2021.

7.6.14. in my view the ground of objection relating to unreasonable timeframes is
therefore without foundation in the context of what has been discussed supra,
and accordingly falis to be dismissed.

7.7. The second group of issues, summarised as sabotage, shorlage of resources, poverty
within the Municipality, armed gangs fighting over access, limited lifespan of New
England Landfill site and breakdown of equipment are indeed a reality and therefore
issugs of grave concem.

7.7.1.  Most of these are soclal issues, whilst others require financial resources to rescive.

7.7.2. 'Whet Is conceming is that these Issues do not appear to be new to the municipslity.
The documentation on file pointe to the fact that the Municipality has been
aware of these issues for some time and therefore to raise them after the
conditions have lapsed amounts to distracting from the main issue at hand,
namely to resolve the New England Landfill site issues and compliance with the
Waste Management License.

7.7.3. it must also be pointed out that despite their complexity, the Municipality still has
a constitutional mandate to confront these issues and to uphold the rule of law.

7.74. The main difficulty Is in the context and circumstances under which these issues
are raised.They have been raised afier the timeframes have lapsed, and this
poses a legal conundrum.

7.7.5. Despite the fact that most of these issues were never raised in time, the fact of
the matter is they require resolution despite the challenges that they may pose.
They are not new Issues but are issues that the Municipality has been awara of
for some time. Should the deadlines for their resolution continue to be
extended, they may never be resolved.

7.7.6. it can only be concluded that the Municipality’s argument is misplaced given that
they have known about these matters for some time and failed to address them
and therefore their objection on this basis falls {o be dismissed.

7.8. The Municipality has also raised the Issue of defay under the grounds of objection, in
terms of the most recent request for varigtion of the timeframes, arguing that the
request was received by EMI on 17 June 2020 and the decision for refusal was
communicated on 17 August 2020, with a time lapse of 2 months.

7.8.1. This assertion seems to be both inaccurate end baseless If tested against the
avallable facts. This is based on the fact that an e-mail of acknowledgement
dated 18 June 2020 was sent to Msunduzi Municipality, and again the
Department sent an email to the Municipality on 30 June 2020 requesting a
meeting to discuss the very same issue of varialion, stating that this was
important prior to considering the request.

7.82. The Department went further to suggest specific dates, namely 7 or 8 or 8 July

2020 for the meeting, with the proposed agenda among other things showing
tem 2 as “Variation request for amending the Revised Compliance Notice".
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783 The documentary evidence on file shows that the meeting resolved that the
Municipality submit an amended ‘request to vary', which never happened within
reasonable timelines.

7.8.4. A request to vary can either be accepted or declined, and in this instance it was
declined with reasons provided.

7.85. The assertion that the Depariment delayed unreasonably is not based on accurate
facts and is therefore without merit and accordingly dismissed,

7.8. On the issue of the Municipality being under section 139 intervention, there are several
documents Iindicating that the Depariment was not oblivious to the situation that the
Municipality was operating under.

7.8.1. The Depariment has acknowledged that the Municipality was under section 139
intervention. This is evident under paragraph 2,16 and 2.17 of the Reviged
Notice dated 18 February 2020 as an example.

7.9.2. The section 139 intervention should not be used as an excuse for non-compliance.
The Municipality was placed under Intervention in terms of section 139(1) b of
the Constitution which effectively means that the functions that they are obliged
to perform which include those related to financial management and service
delivery are underiaken with hands-on support of the provinclal government. To
this end, the intervention should not be seen as an impediment to service
delivery but as an opportunity to reclify areas where there has been poor
service delivery. The New England Road Landfill site is one such area.

7.9.3. This ground of appeal therefore has no merit, and is accordingly dismissed.
7.10. The Municipality then raises the point that they have made progress in complying.

7.10.1 The Depariment has also acknowledged the fact that there was progress made in
complying but this was not o the satisfaction of the Depariment and noi in
compiiance with the Revised Compliance Notice.

7.10.2. Having scrutinized the Municipality’s compliance against the set conditions, and
rasponses from both parties, it is noted that the Municipality has tried to address
some of the conditions, although not to an extent of making a visible difference
in terms of the overall management of the landfill site.

7.11. Lastly, the Municipality has alsc raised the issue of the decision of the EMI in the
context of administrative justice and in the context of reasonabieness, bona fides,

falrness and justice.

7.41.1. In regard to the decision of the EMI, it is indesd an administrative decision, which
ought to be reasonable, bona fide, fair and just.

7.11.2. ltis comect that in exercising his or her powers the EMI performs an administrative
action and Is compelled to adhere to the principles of just administrative action,
and is bound by the provisions of the Constitution and the Promotion of
Administrative Justice Act.

7.11.3. However it Is my view that the decision taken in this regard, Is a valid administrative
decision, in that it is lawful, reasonable and procedurally fair. This is concluded

on the basis that
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7
7.

= ety

1.3.1. the decision was taken in terms of a valid legal provision;
1.3.2. the Municipality was served with a Pre-Compliance Notice and an

opportunity to respond prior fo recelving the Compliance Notice;

7.11.3.3. various opportunities were provided by the Department for the Municipality to

make representations in writing and in meetings. Evidence of these is the
resultant Revised Compliance Notices in response o certain requesis by
the Municipality;

7.11.3.4. at all times, written reasons were provided for the decisions that have besen

712

7.13
7.14

7.15

7.18

taken including the refusal for a further variation or revision.

1 am not swayed that the matier needs to be sent back to the EM} for fresh
consideration, there is nothing convincing me that the EM! did not apply her mind in
dealing with the issue at hand and a fresh consideration of the entire matier will

On the basig of the foregoing, these grounds of objection fall to be dismissed.
Notwithstanding the finding herein, the contents of the Compliance Report attached
to the Municipality's §31 Objection and dated 31 July 2020 is noted. The prograss
made in completing a number of the actions stipulated in the ‘Revised Compliance
Notice’ dated 18 February 2020 is noted.

in the final analysis, it is clear that the matter has been considered by the EM| and
the Department In a reasonable manner and their rejection of the request for a further
variation is as a result of the fact that the non-compliance with the running of the
landflll site has been angoing for some years and has now resulted in a serious and
urgent environmental crisis for the residents and environment of the city of

Pistermaritzburg.

However, it is also apparent thet many of the timeframes in the Compliance Notice
instructions have since lapsed and there is yet to be compliance with some of those
instructions. Confirming those Instructions without sfipulating an extension of
timeframes In which to fuliili them will also render this decision meaningless.

Decision

Therefore having considered all the facts before me, the objection is hereby dismissed, and
the Revissd Compliance Notice issued on 18 February 2020 is confimed, provided that it Is
amended as follows:

8.1

802

8.2.1
8.22
8.23

The municipality will submit to my office by, no later than 30 November 2020, a
proposal setting out dates for compliance with the remaining Iinstructions in the
Revised Compiiance Notice.

When developing the proposal, given the importance of compliance with the actions
set out below, | require ihat there is adherence to the following dates which must also
be recorded in the proposal:

The Action Plan {(Para 4.1.16) shall be submitted no later than 15 December 2020;
The Closure Plan (Para 4.1.18) shall be submitted no later than 30 June 2021;

The Landfil Monitoring Commiites {(Para 5.1) shall be constituted and their first
meeting convened by no later then 15 December 2020.

SIGNED AND DATEQ A:P@AN ONTHIS 29 DAY oF Octoger. 2020,

«

L

MS NOMUSA DUBE<NCUBE, MPL
MEC FOR ECONOMIC DEVELOPMENT, TOURISM AND ENVIRONMENTAL AFFAIRS,

KWAZULU-NATAL.
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IN THE HIGH COURT OF SOUTH AFRICA

KWAZULU-NATAL DIVISION, PIETERMARITZBURG
Case Number: 8407/20P

In the matter between:

SOUTH AFRICAN HUMAN RIGHTS COMMISSION Applicant
and
MSUNDUZI MUNICIPALITY First Respondent

HOD, DEPT OF ECONOMIC DEVELOPMENT,
TOURISM AND ENVIRONMENTAL AFFAIRS, KZN Second Respondent

MEC FOR ECONOMIC DEVELOPMENT,
TOURISM AND ENVIRONMENTAL AFFAIRS, KZN Third Respondent

THIRD RESPONDENT’S CONFIRMATORY AFFIDAVIT: MEC

I, the undersigned; RAVIGASEN RANGANATHAN PILLAY, do hereby state under

oath:

1. I am the Member of the Executive Council of the Province of KwaZulu-Natal
responsible for Economic Development, Tourism and Environmental Affairs

and the Executive Head in charge of the Department. | am based at the



Third Respondent’s Confirmatory Affidavit: Page |2

offices of the KwaZulu-Natal Department of Economic Tourism and
Environmental Affairs (‘Department”) which operates from 181 Hoosen

Haffejee Street, Deloittee House, in Pietermaritzburg.

The facts deposed to in this affidavit are within my knowledge, except where
| state otherwise, arise from documents and personnel under my control and

| believe that these facts are true and correct.

| have read the main explanatory affidavit deposed to by KIM L.LEA VAN
HEERDEN, which is filed on my behalf and on behalf of the second
respondent. | can and do confirm the contents of that affidavit in so far as it
relates to me, my engagements with the Msunduzi Municipality and the
extensive efforts taken by Departmental officials to resolve the situation at

the New England Road Landfill Site with Municipal officials.

As noted in the explanatory affidavit of VAN HEERDEN, although the
Province hAas constitutional duties to assist, monitor and supervise the work
of the Msunduzi Municipality, and to do so in accordance with Constitutional
Principles of Co-Operative Governance, it is of utmost concern to me and my
Department that the situation at the New England Road Landfill Site must be

finally regularised and brought under effective control.

It is a matter of great regret that the Msunduzi Municipality allowed the New

England Road Landfill Site to deteriorate to such an extent that it will now
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take time to regularise and remediating the landfill site in accordance with its

Waste Management Licence and conditions stipulated therein.

At present, what remains outstanding is a comprehensive Action Plan from
the Msunduzi Municipality, with realistic time-lines within which the
Municipality must commit to implement the remedial measures outlined in
the Revised Compliance Notice of 18 February 2020 (which are summarised
in the tables in the affidavit of VAN HEERDEN). | should note that the
Department received an Action Plan from the Municipality on Friday 5
February 2020, in response to paragraph 4.1.16 of the Revised Compliance

Notice. My Department will assess this and respond to the Municipality.

The affidavit by VAN HEERDEN, sets out the exhaustive co-operative
governance engagements that my Department and | have undertaken with
the Municipality, as well as the many enforcement measures that have been
taken in terms of the applicable environmental laws. The progress by the

Municipality can only be described as “stop-start”.

My Department and | remain committed to continue our engagements with

the Municipality to monitor, supervise and assist it and, most importantly, to
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ensure that there is no further compromise to the health and safety of the

surrounding communities, the public and to the environment.

9. As noted in the main explanatory affidavit, the respondents will abide the

decision of this Honourable Court.

DEPONENT

| HEREBY CERTIFY that the deponent has acknowledged that he / she knows and
understands the contents of this affidavit which was signed and sworn to before me
at ... on the ......... day of ............... 2021, the requirements of
Section 10 of Act 16 of 1963, as read with Regulations published under Government

Notice R1258 in Gazette No. 3619 dated the 21st of July 1972, having been fulfilled.

COMMISSIONER OF OATHS
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